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AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF GNC HOLDINGS, INC., GENERAL NUTRITION 
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CORPORATION, GENERAL NUTRITION INVESTMENT COMPANY, 

LUCKY OLDCO CORPORATION, GNC FUNDING INC., GNC 

INTERNATIONAL HOLDINGS INC., GNC CHINA HOLDCO, LLC, GNC 

HEADQUARTERS LLC, GUSTINE SIXTH AVENUE ASSOCIATES, 

LTD., GNC CANADA HOLDINGS, INC., GNC GOVERNMENT 

SERVICES, LLC, GNC PUERTO RICO HOLDINGS, INC. AND GNC 
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THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985,  

c. C-36, AS AMENDED   

Applicant 

 

AFFIDAVIT OF MICHAEL NOEL 

(affirmed October 9, 2020) 

I, Michael Noel, of the City of Toronto, in the Province of Ontario, MAKE OATH AND 

SAY: 

1. I am an associate at Torys LLP, Canadian counsel to Vitamin OldCo Holdings, Inc. 

(formerly known as “GNC Holdings, Inc.”) (“Vitamin Holdings”) in its capacity as the foreign 

representative (the “Foreign Representative”) of itself as well as Vitamin OldCo Centres 

Company, Vitamin OldCo Parent LLC, Vitamin OldCo Corporation, Vitamin OldCo Centers, 

Inc., Vitamin OldCo, Inc., Vitamin OldCo Investment Company, Vitamin OldCo Lucky 
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Corporation, Vitamin OldCo Funding, Inc., Vitamin OldCo International Holdings, Inc., Vitamin 

OldCo Headquarters LLC, Vitamin Holdco Associates, Ltd., Vitamin OldCo Canada Holdings, 

Inc., Vitamin OldCo Government Services, LLC, Vitamin OldCo Puerto Rico Holdings, Inc., 

and Vitamin OldCo Puerto Rico, LLC1 (collectively, the “Debtors”), and, as such, have 

knowledge of the matters contained in this Affidavit.  Where I do not possess such personal 

knowledge, I have stated the source of my information and, in all such cases, believe the 

information to be true. 

2. I affirm this affidavit in support of the motion of the Applicant for certain relief for itself 

and the affiliated entities listed in Schedule “A” (the Debtors, and, together with non-Debtor 

affiliates, “GNC” or the “Company”) pursuant to section IV of the Companies’ Creditors 

Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”).   

3. The Applicant seeks, among other things, an order recognizing, and giving full force and 

effect in Canada to, the Confirmation Order (defined below) entered by the United States 

Bankruptcy Court for the District of Delaware (the “U.S. Court”) pursuant to section 49 of the 

CCAA. 

                                                 
1 These entities were formerly known as, respectively: General Nutrition Centres Company, GNC Parent LLC, GNC 

Corporation, General Nutrition Centers, Inc., General Nutrition Corporation, General Nutrition Investment Company, 

Lucky Oldco Corporation, GNC Funding Inc., GNC International Holdings Inc., GNC China Holdco, LLC, GNC 

Headquarters LLC, Gustine Sixth Avenue Associates, Ltd., GNC Canada Holdings, Inc., GNC Government Services, 

LLC, GNC Puerto Rico Holdings, Inc., and GNC Puerto Rico, LLC. 
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4. On October 7, 2020, the Debtors filed a Joint Chapter 11 Plan of Reorganization of GNC 

Holdings, Inc. and its Debtor Affiliates Under Chapter 11 of the Bankruptcy Code, dated 

October 7, 2020 (the “Plan”). A copy of the Plan is attached hereto as Exhibit “A”. 

5. On October 8, 2020 the Debtors filed a Notice of Filing of Revised Proposed 

Confirmation Order (the “Notice of Filing”), which notice contains the Debtors’ proposed 

Findings of Fact, Conclusions of Law and Order Confirming the Plan (the “Confirmation 

Order”). A copy of the Notice of Filing is attached hereto as Exhibit “B”. 

6. Finally, on October 8, 2020, the Debtors filed a memorandum of law in support of the 

Plan and the Confirmation Order (the “Confirmation Brief”). A copy of the Confirmation Brief 

is attached hereto as Exhibit “C”. 

7. The Debtors are seeking recognition by this Court of the Confirmation Order, among 

other things. They intend to file an additional affidavit attaching further materials in support of 

their motion, including the Confirmation Order once it is entered by the U.S. Court. 

AFFIRMED REMOTELY by Michael Noel 

at the City of Toronto in the Province of 

Ontario, before me on October 9, 2020 in 

accordance with O.Reg. 431/20, 

Administering Oath or Declaration 

Remotely. 

 

 

 

 

 

Commissioner for Taking Affidavits 
(or as may be) 

SCOTT A. BOMHOF  

(LSO #: 37006F) 

 Michael Noel 
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Schedule A – List of Debtors 

1. Vitamin OldCo Holdings, Inc.; 

2. Vitamin OldCo Centres Company; 

3. Vitamin OldCo Parent LLC; 

4. Vitamin OldCo Corporation; 

5. Vitamin OldCo Centers, Inc.; 

6. Vitamin OldCo, Inc.; 

7. Vitamin OldCo Investment Company; 

8. Vitamin OldCo Lucky Corporation; 

9. Vitamin OldCo Funding, Inc.; 

10. Vitamin OldCo International Holdings, Inc.; 

11. Vitamin OldCo Headquarters LLC; 

12. Vitamin Holdco Associates, Ltd.; 

13. Vitamin OldCo Canada Holdings, Inc.; 

14. Vitamin OldCo Government Services, LLC; 

15. Vitamin OldCo Puerto Rico Holdings, Inc.; and 

16. Vitamin OldCo Puerto Rico, LLC. 
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THIS IS EXHIBIT “A” REFERRED TO IN 

THE AFFIDAVIT OF MICHAEL NOEL,  

AFFIRMED REMOTELY BY  

MICHAEL NOEL 

BEFORE ME BY VIDEO CONFERENCE, THIS 

9TH  DAY OF OCTOBER, 2020. 

 

 

             

  
Scott Bomhof 

Commissioner for Taking Affidavits 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
GNC HOLDINGS, INC., et al., 
 
  Debtors.1 

 

) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 20-11662 (KBO) 
 
(Jointly Administered) 

SIXTH AMENDED JOINT CHAPTER 11 PLAN OF  
REORGANIZATION OF GNC HOLDINGS, INC. AND ITS  

DEBTOR AFFILIATES UNDER CHAPTER 11 OF THE BANKRUPTCY CODE 

LATHAM & WATKINS LLP 
Richard A. Levy (admitted pro hac vice) 
Caroline A. Reckler (admitted pro hac vice) 
Asif Attarwala (admitted pro hac vice) 
Brett V. Newman (admitted pro hac vice) 
330 North Wabash Avenue, Suite 2800 
Chicago, Illinois 60611 
Telephone:  (312) 876-7700 
Facsimile:   (312) 993-9767 
Email:   richard.levy@lw.com 
  caroline.reckler@lw.com 
  asif.attarwala@lw.com 
                             brett.newman@lw.com 
- and - 
 
George A. Davis (admitted pro hac vice) 
Andrew C. Ambruoso (admitted pro hac vice) 
Jeffrey T. Mispagel (admitted pro hac vice) 
885 Third Avenue 
New York, New York 10022 
Telephone:  (212) 906-1200 
Facsimile:   (212) 751-4864 
Email:   george.davis@lw.com 
                             andrew.ambruoso@lw.com 
                             jeffrey.mispagel@lw.com  
                       

YOUNG CONAWAY STARGATT & 
TAYLOR, LLP 
Michael R. Nestor (No. 3526) 
Kara Hammond Coyle (No. 4410) 
Andrew L. Magaziner (No. 5426) 
Joseph M. Mulvihill (No. 6061) 
Rodney Square 
1000 North King Street 
Wilmington, Delaware 19801 
Telephone: (302) 571-6600 
Facsimile: (302) 571-1253 
Email: mnestor@ycst.com 
 kcoyle@ycst.com 
                            amagaziner@ycst.com 
                            jmulvihill@ycst.com 

 
 

Counsel to the Debtors and Debtors in Possession 

Dated:   October 7, 2020

                                                           
1  The debtors in these chapter 11 cases, along with the last four digits of each debtor’s United States federal tax identification 

number, if applicable, or other applicable identification number, are:  GNC Holdings, Inc. (6244); GNC Parent LLC (7572); 
GNC Corporation (5170); General Nutrition Centers, Inc. (5168); General Nutrition Corporation (4574); General Nutrition 
Investment Company (3878); Lucky Oldco Corporation (7141); GNC Funding, Inc. (7837); GNC International Holdings, Inc. 
(9873); GNC China Holdco, LLC (0004); GNC Headquarters LLC (7550); Gustine Sixth Avenue Associates, Ltd. (0731); 
GNC Canada Holdings, Inc. (3879); General Nutrition Centres Company (0939); GNC Government Services, LLC (2295); 
GNC Puerto Rico Holdings, Inc. (4559); and GNC Puerto Rico, LLC (7234).  The debtors’ mailing address is 300 Sixth 
Avenue, Pittsburgh, Pennsylvania 15222. 
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SIXTH AMENDED JOINT CHAPTER 11 PLAN OF  
REORGANIZATION OF GNC HOLDINGS, INC. AND ITS  

DEBTOR AFFILIATES UNDER CHAPTER 11 OF THE BANKRUPTCY CODE 

GNC Holdings, Inc. and each of the debtors and debtors-in-possession in the above captioned cases 
(each a “Debtor” and, collectively, the “Debtors”), propose this joint plan of reorganization (the “Plan”) 
for the resolution of the outstanding Claims against, and Equity Interests in, the Debtors. Capitalized terms 
used in the Plan and not otherwise defined have the meanings ascribed to such terms in Article I.A of the 
Plan.   

Although proposed jointly for administrative purposes, the Plan constitutes a separate Plan for each 
Debtor for the resolution of outstanding Claims and Interests pursuant to the Bankruptcy Code.  The Debtors 
seek to consummate the Sale Transaction in accordance with the Sale Order, pursuant to the Sale 
Transaction Documents, and thereafter wind down their Estates.  In the event that the Sale Transaction is 
not consummated, the Debtors will consummate the Restructuring on the Effective Date.  Each Debtor is a 
proponent of the Plan within the meaning of section 1129 of the Bankruptcy Code.  The classifications of 
Claims and Interests set forth in Article III of the Plan shall be deemed to apply separately with respect to 
each Plan proposed by each Debtor, as applicable.  The Plan provides for consolidation of the Debtors 
solely for purposes of voting, Confirmation, and distribution, but not for any other purpose.   

The Debtors and the Required Consenting Parties have agreed that the Debtors shall pursue 
on a parallel path basis both the Restructuring and a Sale Transaction.  On September 18, 2020 the 
Bankruptcy Court entered the Sale Order, authorizing the sale of the Debtors’ assets to ZT 
Biopharmaceutical LLC, as designee of the Successful Bidder, pursuant to the Sale Transaction 
Documents.  At this time the Debtors anticipate that the Sale Transaction will close prior to the 
Confirmation Hearing.  However, if the Sale Transaction is terminated or is no longer in full force 
and effect or is not consummated, or is not capable of being consummated, in each case, by the 
applicable Outside Sale Date in accordance with the terms of the Sale Transaction Documents, then 
the Debtors and Required Consenting Parties have agreed to consummate the Restructuring in 
accordance with this Plan.  If the Sale Transaction is consummated, the proceeds therefrom shall be 
distributed in accordance with this Plan. 

This Plan reflects the terms of a global settlement among the Debtors, the Ad Hoc Group of 
Crossover Lenders, the FILO Ad Hoc Group, the Successful Bidder, the Committee, and the Ad Hoc Group 
of Convertible Notes, all as more fully set forth in the Settlement Motion [Docket No. 1235].  Bankruptcy 
Court approval of the global settlement set forth in the Settlement Motion and the Settlement Order 
becoming a Final Order is a condition precedent to the occurrence of the Effective Date. 

Reference is made to the Disclosure Statement, for a discussion of the Debtors’ history, businesses, 
results of operations, historical financial information, projections, and future operations, as well as a 
summary and analysis of the Plan and certain related matters, including distributions to be made under the 
Plan.   

ALL HOLDERS OF CLAIMS AND INTERESTS ENTITLED TO VOTE ON THE PLAN 
ARE ENCOURAGED TO READ THE PLAN AND THE DISCLOSURE STATEMENT IN THEIR 
ENTIRETY BEFORE VOTING TO ACCEPT OR REJECT THE PLAN. 
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DEFINED TERMS AND RULES OF INTERPRETATION 

A. Defined Terms 

The following terms shall have the following meanings when used in capitalized form herein: 

1. “ABL Credit Agreement” means that certain Credit Agreement, dated as of February 28, 
2018 (as amended by that certain First Amendment, dated as of March 20, 2018, that certain Second 
Amendment, dated as of May 15, 2020, and that certain Third Amendment, dated as of June 12, 2020 and 
as may be further amended, amended and restated, supplemented or otherwise modified from time to time), 
among GNC Corporation, General Nutrition Centers, Inc., as administrative borrower, certain of the 
Company Entities (as defined therein), as subsidiary borrowers, the lenders and agents parties thereto, and 
JPMorgan Chase Bank, N.A., as administrative agent, or if applicable, any successor administrative agent. 

2. “ABL FILO Agent” means JPMorgan Chase Bank, N.A., as administrative agent and 
collateral agent under the ABL Credit Agreement, and any successor agent thereunder. 

3. “ABL FILO Term Lenders” means the Holders of the ABL FILO Term Loans. 

4. “ABL FILO Term Loan” means the FILO Term Loans (as defined in the ABL Credit 
Agreement) under the ABL Credit Agreement. 

5. “ABL FILO Term Loan Claim” means any Claim on account of the ABL FILO Term 
Loan. 

6. “ABL Revolving Lenders” means the lenders with respect to revolving loans under the 
ABL Credit Agreement. 

7. “Acquired Assets” has the meaning set forth in the Sale Transaction Documents (or such 
other similar term as may be used in the Sale Transaction Documents). 

8. “Ad Hoc Groups” means the Ad Hoc Group of Crossover Lenders and the FILO Ad Hoc 
Group. 

9. “Ad Hoc Group of Convertible Notes” means the ad hoc group of holders of the 
Convertible Unsecured Notes represented by DLA Piper LLP (US). 

10. “Ad Hoc Group of Convertible Notes DWAC Information” means, for each beneficial 
holder of Convertible Unsecured Notes that is a member of the Ad Hoc Group of Convertible Notes 
(including funds and accounts managed by such members), such beneficial holder’s (a) full legal name, 
(b) DTC participant name, (c) DTC participant number, (d) beneficial holder account number, (e) DTC 
participant contact e-mail, and (f) principal amount of Convertible Unsecured Notes held (denominated in 
United States Dollars).  

11. “Ad Hoc Group of Convertible Notes Excess Professional Fees” means (a) in the event 
of a Sale Transaction, Allowed Ad Hoc Group of Convertible Notes Professional Fees not to exceed 
$750,000, and (b) in the event of a Restructuring, the amount, if any, of Allowed Ad Hoc Group of 
Convertible Notes Professional Fees agreed upon by the Ad Hoc Group of Convertible Notes and the 
Committee, in either instance in excess of the first $250,000 of Allowed Ad Hoc Group of Convertible 
Notes Professional Fees paid by the Debtors or the Tranche B-2 Term Lenders pursuant to Article 
III.B.4.c(iii) of this Plan. 
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12. “Ad Hoc Group of Convertible Notes Professional Fees”  means the professional fees 
of Jefferies and DLA Piper, as advisors to the Ad Hoc Group of Convertible Notes, in an aggregate amount 
of up to $1,000,000 to be paid in accordance with Article III.B.4.c(iii) of the Plan. 

13. “Ad Hoc Group of Crossover Lenders” means the ad hoc group of holders of the Tranche 
B-2 Term Loan and ABL FILO Term Loan represented by Milbank LLP. 

14. “Administrative Claim” means a Claim (other than any DIP Facilities Claims or 
Intercompany Claim) for costs and expenses of administration under sections 503(b), 507(b), or 1114(e)(2) 
of the Bankruptcy Code, including:  (a) the actual and necessary costs and expenses incurred after the 
Petition Date and through the Effective Date of preserving the Estates and operating the businesses of the 
Debtors; (b) Professional Fee Claims (to the extent Allowed by the Bankruptcy Court); (c) all fees and 
charges assessed against the Estates under chapter 123 of title 28 United States Code, 28 U.S.C. 
§§ 1911-1930; and (d) the Transaction Expenses. 

15. “Administrative Claims Bar Date” means the date that is the 30th day after the Effective 
Date. 

16. “Agents” means the DIP Agents, ABL FILO Agent, and Tranche B-2 Term Loan Agents. 

17. “Affiliate” means, with respect to any Entity, all Entities that would fall within the 
definition of an affiliate as defined in section 101(2) of the Bankruptcy Code as if such Entity was a debtor 
in a case under the Bankruptcy Code.   

18. “Allowed” means: (a) any Claim or Interest (i) as to which no objection has been Filed 
prior to the Claims Objection Deadline and that is evidenced by a Proof of Claim or Interest, as applicable, 
timely Filed by the applicable Bar Date or that is not required to be evidenced by a Filed Proof of Claim or 
Interest, as applicable, under the Plan, the Bankruptcy Code, or a Final Order, and no request for estimation 
or other challenge, including pursuant to section 502(d) of the Bankruptcy Code or otherwise, has been 
interposed, or (ii) as to which any objection has been determined by a Final Order to the extent such 
objection is determined in favor of the respective Holder; (b) any Claim or Interest that is scheduled by the 
Debtors as neither disputed, contingent, nor unliquidated, and as for which no Proof of Claim or Interest, 
as applicable, has been timely Filed in an unliquidated or a different amount; (c) any Claim or Interest that 
is compromised, settled, or otherwise resolved pursuant to the authority of the Debtors or the Reorganized 
Debtors, as applicable; (d) any Claim or Interest as to which the liability of the Debtors or Reorganized 
Debtors, as applicable, and the amount thereof are determined by a Final Order of a court of competent 
jurisdiction other than the Bankruptcy Court; or (e) any Claim or Interest expressly allowed under this Plan.  
“Allow,” “Allows,” and “Allowing” shall have correlative meanings.     

19. “Assumed Contracts” means those Executory Contracts and Unexpired Leases that are to 
be assumed and assigned by the Debtors to the Successful Bidder pursuant to and as set forth in the Sale 
Transaction Documents. 

20. “Assumed Contracts List” means the list of those Executory Contracts and Unexpired 
Leases to be assumed by the Debtors or assumed and/or assigned by the Debtors to the applicable Successful 
Bidder (i.e., the Assumed Contracts) pursuant to the Sale Transaction Documents, Sale Order and any other 
order of the Bankruptcy Court, which list shall be in form and substance acceptable to the applicable 
Successful Bidder, subject to amendment by the Debtors with the consent of the applicable Successful 
Bidder (with respect to the Assumed Contracts) from time to time in accordance with the Sale Transaction 
Documents, the Sale Order and any other order of the Bankruptcy Court. 

21. “Assumed Liabilities” has the meaning set forth in the Sale Transaction Documents (or 
such other similar term as may be used in the Sale Transaction Documents). 
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22. “Avoidance Actions” means any and all avoidance, recovery, subordination, or other 
claims, actions, or remedies that may be brought by or on behalf of the Debtors or their Estates or other 
authorized parties in interest under the Bankruptcy Code or applicable non-bankruptcy law, including 
actions or remedies under sections 502, 510, 542, 544, 545, 547 through 553, and 724(a) of the Bankruptcy 
Code or under similar or related state or federal statutes and common law, including fraudulent transfer 
laws. 

23. “Ballot” means the ballots accompanying the Disclosure Statement upon which certain 
Holders of Impaired Claims entitled to vote shall, among other things, indicate their acceptance or rejection 
of the Plan in accordance with the Plan and the procedures governing the solicitation process. 

24. “Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §§ 101-1532. 

25. “Bankruptcy Court” means the United States Bankruptcy Court for the District of 
Delaware or such other court having jurisdiction over the Chapter 11 Cases. 

26. “Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure as promulgated 
by the United States Supreme Court under section 2075 of title 28 of the United States Code, 28 U.S.C. 
§ 2075, as applicable to the Chapter 11 Cases, and the general, local, and chambers rules of the Bankruptcy 
Court. 

27. “Bar Date” means the applicable date established by the Bankruptcy Court by which 
respective Proofs of Claims must be Filed. 

28. “Bidding Procedures” means the bidding procedures attached as Exhibit 1 to the Bidding 
Procedures Order, as such bidding procedures may be amended from time to time in accordance with its 
terms. 

29. “Bidding Procedures Order” means the Order (I) Approving Bidding Procedures for the 
Sale of the Debtors’ Assets, (II) Scheduling Hearings and Objection Deadlines with Respect to the Sale, 
(III) Scheduling Bid Deadlines and an Auction, (IV) Approving the Form and Manner of Notice Thereof, 
(V) Approving Contract Assumption and Assignment Procedures, and (VI) Granting Related Relief, entered 
by the Bankruptcy Court on July 22, 2020 [Docket No. 559], as such order may be amended, supplemented, 
or modified from time to time. 

30. “Business Day” means any day, other than a Saturday, Sunday or “legal holiday” (as that 
term is defined in Bankruptcy Rule 9006(a)).   

31. “CCAA” means the Companies’ Creditors Arrangement Act (Canada). 

32. “Canadian Court” means the Ontario Superior Court of Justice (Commercial List). 

33. “Cash” means the legal tender of the United States of America or the equivalent thereof.   

34. “Cash Purchase Price” has the meaning set forth in the Stalking Horse Agreement. 

35. “Causes of Action” means any action, claim, cross-claim, third-party claim, cause of 
action, controversy, dispute, demand, right, lien, indemnity, contribution, guaranty, suit, obligation, 
liability, loss, debt, fee or expense, damage, interest, judgment, cost, account, defense, remedy, offset, 
power, privilege, proceeding, license, and franchise of any kind or character whatsoever, known or 
unknown, foreseen or unforeseen, existing or hereafter arising, contingent or non-contingent, matured or 
unmatured, suspected or unsuspected, liquidated or unliquidated, disputed or undisputed, secured or 
unsecured, assertible directly or derivatively (including any alter ego theories), whether arising before, on, 
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or after the Petition Date, in contract or in tort, in law or in equity or pursuant to any other theory of law 
(including under any state or federal securities laws).  For the avoidance of doubt, Cause of Action also 
includes (i) any right of setoff, counterclaim, or recoupment and any claim for breach of contract or for 
breach of duties imposed by law or in equity, (ii) the right to object to Claims or Interests, (iii) any claim 
pursuant to section 362 or chapter 5 of the Bankruptcy Code, (iv) any claim or defense including fraud, 
mistake, duress, and usury and any other defenses set forth in section 558 of the Bankruptcy Code, and (v) 
any Avoidance Action or state law fraudulent transfer claim. 

36. “Chapter 11 Cases” means (a) when used with reference to a particular Debtor, the chapter 
11 case filed for that Debtor under chapter 11 of the Bankruptcy Code in the Bankruptcy Court and (b) 
when used with reference to all Debtors, the jointly administered chapter 11 cases for all of the Debtors. 

37. “Claim” means any claim, as defined in section 101(5) of the Bankruptcy Code, against 
any of the Debtors. 

38. “Claims Objection Deadline” means the deadline for objecting to a Claim, which shall be 
on the date that is the later of (a)(i) with respect to Administrative Claims, 120 days after the Administrative 
Claims Bar Date or (ii) with respect to all other Claims, 180 days after the Effective Date (subject to 
extension from time to time upon motion of the Debtors, Reorganized Debtors, or Plan Administrator) and 
(b) such other deadline as may be specifically fixed by the Debtors or the Reorganized Debtors, as 
applicable, and approved by an order of the Bankruptcy Court, including pursuant to a motion to extend the 
Claims Objection Deadline.   

39. “Claims Register” means the official register of Claims and Equity Interests maintained 
by the Notice and Claims Agent. 

40. “Class” means a category of Claims or Equity Interests as set forth in Article III of the Plan 
pursuant to section 1122(a) of the Bankruptcy Code. 

41. “Class 3 Additional Escrow Amount” means any Cash amount from the Sale Transaction 
Proceeds otherwise payable to Holders of Claims in Class 3 pursuant to this Plan, as may be escrowed by 
the Debtors with the approval of the Required Consenting Term Lenders prior to Consummation.  Any 
unpaid amounts from the Class 3 Additional Escrow Amount shall be distributed Pro Rata to Holders of 
Class 3 Claims upon completion of the wind-down of the Debtors’ estates. 

42. “Class 3 Plan Administrator Escrow Amount” means $1,000,000 in Cash from the Cash 
portion of the Sale Proceeds otherwise payable to Holders of Claims in Class 3 pursuant to this Plan, to be 
held in escrow until the completion of the wind-down of the Debtors’ estates, for purposes of paying the 
expenses of the Plan Administrator in connection with any action by the Plan Administrator against the 
Successful Bidder related to Assumed Liabilities (as defined in the Stalking Horse Agreement).  Upon 
completion of the wind-down of the Debtors’ estates, any unused portion of the Class 3 Plan Administrator 
Escrow Amount shall be distributed Pro Rata to Holders of Class 3 Claims. 

43. “Class 4 Contingent Rights” means those non-transferable rights of any Holder of an 
Allowed Class 4 Claim to receive its Pro Rata Share of $4,000,000 in Cash payable upon the consummation 
of a Liquidity Event in which the equity value of the New Common Equity (excluding the New Common 
Equity issued under the Management Incentive Plan) is greater than $264,000,000, which (i) expire on the 
third anniversary of the Effective Date, and (ii) to the extent due and payable, shall be distributed in 
accordance with Article VI.D of the Plan. 

44. “Class 4 Notes” means the notes issued by ZT Biopharmaceutical LLC in the aggregate 
amount of $20,000,000, consisting of (a) $15,000,000 subordinated 2.25% PIK convertible note due 2028 
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and (b) $5,000,000 subordinated 2.25% PIK note due 2028, the key terms of which are set forth in the Plan 
Supplement. 

45. “Class 4 Notes Proceeds” means any proceeds of the Class 4 Notes received by the Plan 
Administrator from time to time. 

46. “Class 4 Notes Term Sheet” means that certain term sheet setting forth the key terms of 
the Class 4 Notes [Docket No. 1234, Exhibit C to Annex 1 to Exhibit A]. 

47. “Class 4/4A Distribution Amount” means (a) in the event of a Sale Transaction, 
$4,500,000 in Cash, or (b) in the event of a Restructuring, $2,500,000 in Cash. 

48. “Class 4/4A Remaining Distribution Amount” means that portion of the Class 4/4A 
Distribution Amount remaining to be distributed pursuant to the Committee Election after payment of the 
Allowed Ad Hoc Group of Convertible Notes Excess Professional Fees, if any, and the Convertible 
Unsecured Notes Indenture Trustee Fees and any increase in the Wind-Down Amount.  

49. “Collateral Amount” means, based on a range of potential value of the collateral securing 
the Tranche B-2 Term Loan Secured Claims, a principal amount of up to $410,800,000 as of the Petition 
Date, before giving effect to the roll-up of Tranche B-2 Term Loans pursuant to Final DIP Order. 

50. “Committee” means the statutory committee of unsecured creditors appointed in the 
Chapter 11 Cases pursuant to section 1102 of the Bankruptcy Code by the United States Trustee. 

51. “Committee Consent Rights” means any and all consultation, information, notice, 
approval, and consent rights of the Committee set forth in the Committee/Consenting Noteholder PSA with 
respect to the form and substance of any document over which the Committee/Consenting Noteholder PSA 
grants such rights to the Committee. 

52. “Committee Election” means the election by the Plan Administrator, with the consent of 
the Oversight Committee to allocate the Class 4/4A Remaining Distribution Amount between (a) the 
Holders of Allowed Class 4 Claims (but not Holders of Tranche B-2 Term Loan Deficiency Claims, which 
shall be waived for purposes of distribution under the Plan, or Holders of Allowed Convertible Unsecured 
Notes Claims that are members of the Ad Hoc Group of Convertible Notes, which shall not be entitled to 
share in such Cash distributions) and (b) Allowed Class 4A Convenience Class Claims, provided that the 
Plan Administrator with the consent of the Oversight Committee may elect to reallocate any portion of the 
Class 4/4A Remaining Distribution Amount to increase the Wind-Down Amount, provided further that in 
the event of a Restructuring, the allocation of the Class 4/4A Remaining Distribution Amount shall cause 
Allowed Claims in Class 4 (other than Allowed Convertible Unsecured Notes Claims) to be treated pari 
passu with Allowed Claims in Class 4A.  In the event of a Restructuring, the Committee (or, if after the 
occurrence of the Effective Date, the former members of the Committee) shall make the Committee 
Election. 

53. “Committee/Consenting Noteholder PSA” means that certain Plan Support Agreement 
dated as of September 18, 2020, by and among the Debtors, the Committee, and the members of the Ad 
Hoc Group of Convertible Unsecured Notes [Docket No. 1235, Annex 1 to Ex. A]. 

54. “Compensation and Benefits Programs” means all employment, confidentiality, and 
non-competition agreements, bonus, gainshare, and incentive programs (other than awards of Equity 
Interests, stock options, restricted stock, restricted stock units, warrants, rights, convertible, exercisable, or 
exchangeable securities, stock appreciation rights, phantom stock rights, redemption rights, profits interests, 
equity-based awards, or contractual rights to purchase or acquire equity interest at any time and all rights 
arising with respect thereto), vacation, holiday pay, severance, retirement, supplemental retirement, 
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executive retirement, pension, deferred compensation, medical, dental, vision, life and disability insurance, 
flexible spending account, and other health and welfare benefit plans, employee expense reimbursement, 
and other benefit obligations of the Debtors, and all amendments and modifications thereto, applicable to 
the Debtors’ employees, former employees, retirees, and non-employee directors and the employees, former 
employees and retirees of their subsidiaries, including, without limitation, the NQDC Plan and the KERP.   

55. “Confirmation” means the entry of the Confirmation Order by the Bankruptcy Court on 
the docket of the Chapter 11 Cases. 

56. “Confirmation Date” means the date upon which Confirmation occurs. 

57. “Confirmation Hearing” means the hearing conducted by the Bankruptcy Court pursuant 
to section 1128(a) of the Bankruptcy Code to consider confirmation of the Plan, as such hearing may be 
adjourned or continued from time to time. 

58. “Confirmation Order” means the order of the Bankruptcy Court confirming the Plan 
pursuant to section 1129 of the Bankruptcy Code. 

59. “Consenting Creditors” means the Consenting FILO Lenders and the Consenting Term 
Lenders. 

60. “Consenting FILO Lenders” means the Holders of Claims under the ABL FILO Term 
Loan that are or become party to the Restructuring Support Agreement in accordance with the terms thereof. 

61. “Consenting Term Lenders” means the Holders of Claims under the Tranche B-2 Term 
Loan that are or become party to the Restructuring Support Agreement in accordance with the terms thereof. 

62. “Consummation” means the occurrence of the Effective Date.   

63. “Convenience Class Claim” means a General Unsecured Claim that is either (a) an 
Allowed Claim in an amount that is equal to or less than $50,000, or (b) an Allowed Claim in an amount 
that is greater than $50,000, but with respect to which the Holder of such Allowed Claim agrees in writing 
to voluntarily and irrevocably reduce the aggregate amount of such Allowed Claim to $50,000 or less. 

64. “Convenience Class Election Deadline” means the last date for Holders of Allowed 
Claims in Class 4 to elect to have such Claims reclassified as Class 4A Convenience Class Claims, which 
shall be thirty calendar days after the Effective Date.   

65. “Convenience Class Election Form” means the form, a form of which is attached to 
Confirmation Order as Exhibit 1 to Exhibit B, pursuant to which Holders of Class 4 Claims may elect to 
have such Claims reclassified as Class 4A Convenience Class Claims.  

66. “Convertible Unsecured Notes” means the convertible notes issued pursuant to the 
Convertible Unsecured Notes Indenture. 

67. “Convertible Unsecured Notes Claim” means any Claim arising under or based upon the 
Convertible Unsecured Notes or the Convertible Unsecured Notes Indenture. 

68. “Convertible Unsecured Notes Escrow CUSIP” means a new escrow CUSIP to be 
established by DTC pursuant to the DTC Exchange Instruction Letter, representing the right to receive cash 
from the Reorganized Debtors and/or the Plan Administrator pursuant to this Plan. 

69. “Convertible Unsecured Notes Existing CUSIP” means CUSIP 36191GAB3, which 
currently identifies the Convertible Unsecured Notes. 
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70. “Convertible Unsecured Notes Indenture” means that certain indenture dated as of 
August 10, 2015, among GNC Holdings, the other Debtors party thereto and the Convertible Unsecured 
Notes Indenture Trustee, as may be further amended, amended and restated, supplemented or otherwise 
modified from time to time. 

71. “Convertible Unsecured Notes Indenture Trustee” means The Bank of New York 
Mellon Trust Company, N.A. as trustee under the Convertible Unsecured Notes Indenture. 

72. “Convertible Unsecured Notes Indenture Trustee Fees” means the reasonable and 
documented fees and expenses, including legal fees, of the Convertible Unsecured Notes Indenture Trustee 
accrued as of the Effective Date, which shall be paid as set forth in this Plan in satisfaction of the Convertible 
Unsecured Notes Indenture Trustee’s charging lien with respect thereto and to avoid the incurrence of future 
fees and expenses, not to exceed $200,000, provided that the Convertible Unsecured Notes Indenture 
Trustee provides the Debtors and Committee with an invoice, including reasonably detailed time entries 
and summaries of work performed for the Convertible Unsecured Notes Indenture Trustee Fees within three 
days after the filing of the notice of the occurrence of the Effective Date. 

73. “Cure Cost” means all amounts, including an amount of $0.00, required to cure any 
monetary defaults under any Executory Contract or Unexpired Lease (or such lesser amount as may be 
agreed upon by the parties under an Executory Contract or Unexpired Lease) that is to be assumed by the 
Debtors pursuant to sections 365 or 1123 of the Bankruptcy Code whether in connection with the 
Restructuring or a Sale Transaction. 

74. “D&O Liability Insurance Policies” means, collectively, all insurance policies (including 
any “tail policies” and all agreements, documents, or instruments related thereto) issued at any time to or 
providing coverage to any of the Debtors for current or former directors’, managers’, and officers’ liability. 

75. “Debtor Release” means the releases set forth in Article IX.B of the Plan. 

76. “Debtor Releasing Parties” has the meaning set forth in Article IX.B of the Plan. 

77. “Deficiency Amount” means, based on a range of potential value of the collateral securing 
the Tranche B-2 Term Loan Secured Claims, an amount of up to approximately $200,000,000. 

78. “Definitive Documents” has the meaning set forth in the Restructuring Support 
Agreement. 

79. “Definitive Document Consent Rights” means any and all consultation, information, 
notice, approval, and consent rights of the Consenting Creditors and/or the DIP Lenders set forth in the 
Restructuring Support Agreement or any other Definitive Document with respect to the form and substance 
of such Definitive Document. 

80. “DIP Agents” means the DIP ABL FILO Agent and DIP Term Agent and, if applicable, 
their respective successors. 

81. “DIP ABL FILO Agent” means JPMorgan Chase Bank, N.A. as administrative agent and 
collateral agent under the DIP ABL FILO Facility, and any successor agent thereunder. 

82. “DIP ABL FILO Credit Agreement” means that certain Debtor-in-Possession ABL 
Credit Agreement, as may be amended, supplemented, or modified from time to time, among the Debtors, 
the DIP ABL FILO Lenders, and the DIP ABL FILO Agent. 
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83. “DIP ABL FILO Facility” means that certain debtor-in-possession credit facility provided 
by the DIP ABL FILO Credit Agreement and as approved by the DIP Orders (as it may be amended, 
modified, ratified, extended, renewed, restated or replaced from time to time in accordance with the DIP 
ABL FILO Credit Agreement and the DIP Orders). 

84. “DIP ABL FILO Facility Claim” means any claim held by the DIP ABL FILO Agent or 
DIP ABL FILO Lenders derived from or based upon the DIP ABL FILO Facility or the DIP Orders, 
including claims for all principal amounts outstanding, interest, fees, expenses, costs, indemnification, and 
other charges arising under or related to the DIP ABL FILO Facility. 

85. “DIP ABL FILO Lenders” means the lenders party to the DIP ABL FILO Credit 
Agreement from time to time. 

86.  “DIP Credit Agreements” means, collectively, the DIP ABL FILO Credit Agreement 
and DIP Term Credit Agreement. 

87. “DIP Expenses” means fees, expenses, costs and indemnification and other charges of the 
DIP Agents’ and DIP Lenders, including any fees, expenses or costs of the DIP Agents and Ad Hoc 
Committees’ respective attorneys and advisors arising under or related to the DIP Term Credit Agreement, 
the DIP ABL FILO Credit Agreement, or the DIP Orders.  For avoidance of doubt, DIP Expenses shall 
exclude principal and accrued interest in respect of the DIP Facilities Claims. 

88. “DIP Facilities” means, collectively, the DIP ABL FILO Facility and DIP Term Facility. 

89. “DIP Facilities Claims” means, collectively, the DIP Term Facility Claims and the DIP 
ABL FILO Facility Claims.  

90. “DIP Lenders” means the DIP ABL FILO Lenders and DIP Term Lenders. 

91. “DIP Obligations Payment Amount” means, collectively, the amount in Cash to repay in 
full the DIP Facilities Claims and pay in full the DIP Expenses in accordance with Article II.B below if a 
Sale Transaction is consummated. 

92. “DIP Orders” means, collectively, the Interim DIP Order and the Final DIP Order, as such 
orders may be modified from time to time in accordance with the terms thereof.  

93. “DIP Term Agent” means GLAS Trust Company LLC, in its capacity as administrative 
agent and collateral agent, under the DIP Term Facility, and, if applicable, any successor agent. 

94. “DIP Term Credit Agreement” means that certain Debtor-in-Possession Credit 
Agreement, as may be amended, supplemented, or modified from time to time, among the Debtors, the DIP 
Term Lenders, and the DIP Term Agent. 

95. “DIP Term Facility” means that certain debtor-in-possession credit facility provided by 
the DIP Term Credit Agreement and as approved by the DIP Orders (as it may be amended, modified, 
ratified, extended, renewed, restated or replaced from time to time in accordance with the DIP Term Credit 
Agreement and the DIP Orders). 

96. “DIP Term Facility Claim” means any claim held by the DIP Term Agent or DIP Term 
Lenders derived from or based upon the DIP Term Facility or the DIP Orders, including claims for all 
principal amounts outstanding, interest, fees, expenses, costs, indemnification, and other charges arising 
under or related to the DIP Term Facility. 
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97. “DIP Term Lenders” means the lenders party to the DIP Term Credit Agreement from 
time to time. 

98. “DIP Term Loans” means the DIP Term New Money Loans and the DIP Term Roll-Up 
Loans. 

99. “DIP Term New Money Loans” means the new money delayed draw term loans provided 
by the DIP Term Lenders under the DIP Term Credit Agreement. 

100. “DIP Term New Money Loan Claims” means the Claims related to the DIP Term New 
Money Loans. 

101. “DIP Term Roll-Up Loans” means the roll-up of Tranche B-2 Term Loans pursuant to 
the terms of the DIP Term Credit Agreement, as approved by the Bankruptcy Court pursuant to the DIP 
Orders. 

102. “DIP Term Roll-Up Loan Claims” means the Claims related to the DIP Term Roll-Up 
Loans. 

103. “Disclosure Statement” means the disclosure statement for the Plan, including all exhibits 
and schedules thereto, as amended, supplemented, or modified from time to time, that is prepared and 
distributed in accordance with sections 1125, 1126(b), and 1145 of the Bankruptcy Code, Bankruptcy Rule 
3018, and other applicable law, subject to the Definitive Document Consent Rights. 

104. “Disclosure Statement Order” means the order of the Bankruptcy Court approving the 
Disclosure Statement, which remains in full force and effect and is not subject to a stay. 

105. “Disputed” means, with respect to any Claim or Equity Interest, except as otherwise 
provided herein, a Claim or Equity Interest that is not Allowed and not disallowed under the Plan, the 
Bankruptcy Code, or a Final Order. 

106. “Distribution Agent” means the Debtors or any Entity or Entities chosen by the Debtors 
or the Plan Administrator, which Entities may include the Notice and Claims Agent, the Agents, and the 
Plan Administrator to make or to facilitate distributions required by the Plan. 

107. “Distribution Record Date” means the date for determining which Holders of Claims are 
eligible to receive initial distributions under the Plan, which date shall be the Confirmation Date.  For the 
avoidance of doubt, the Distribution Record Date shall not apply to publicly traded securities, which shall 
receive distributions, if any, in accordance with the applicable procedures of the DTC. 

108. “DTC” means The Depository Trust Company or any successor thereto. 

109. “DTC Exchange Instruction Letter” means a letter, in form and substance reasonably 
acceptable to the Debtors, the Committee, and the Convertible Unsecured Notes Indenture Trustee, to be 
sent by the Debtors to DTC on the Effective Date, or as soon reasonably practicable thereafter, directing 
DTC to (a) chill the Convertible Unsecured Notes Existing CUSIP and (b) exchange positions in the 
Convertible Unsecured Notes Existing CUSIP for the Convertible Unsecured Notes Escrow CUSIP. 

110. “DWAC Instruction Letter” means a letter, in form and substance reasonably acceptable 
to the Debtors, the Committee, the Convertible Unsecured Notes Indenture Trustee, and the Ad Hoc Group 
of Convertible Notes, to be sent by Prime Clerk, on behalf of the Debtors, to the Convertible Unsecured 
Notes Indenture Trustee prior to the Effective Date, outlining DWAC requests that the Convertible 
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Unsecured Notes Indenture Trustee should expect to receive from the DTC participant of each member of 
the Ad Hoc Group of Convertible Notes prior to the Effective Date. 

111. “Effective Date” means the date on which: (a) no stay of the Confirmation Order is in 
effect; and (b) all conditions specified in Article VIII.A of the Plan have been (i) satisfied or (ii) waived 
pursuant to Article VIII.A of the Plan.   

112. “Entity” means an entity as defined in section 101(15) of the Bankruptcy Code.   

113. “Equity Interest” means any common stock, limited liability company interest, equity 
security (as defined in section 101(16) of the Bankruptcy Code), equity, ownership, profit interests, unit, or 
share in a Debtor, including all issued, unissued, authorized, or outstanding shares of capital stock of the 
Debtors and any other rights, options, warrants, stock appreciation rights, phantom stock rights, restricted 
stock units, redemption rights, repurchase rights, convertible, exercisable or exchangeable securities or 
other agreements, arrangements or commitments of any character relating to, or whose value is related to, 
any such interest or other ownership interest in any Debtor; provided that Equity Interest does not include 
any Intercompany Interest. 

114. “Estate” means, as to each Debtor, the estate created for such Debtor in its Chapter 11 
Case pursuant to sections 301 and 541 of the Bankruptcy Code.   

115. “Exchange Act” means the Securities Exchange Act of 1934, as now in effect or hereafter 
amended, or any regulations promulgated thereunder. 

116. “Excluded Assets” has the meaning set forth in the Sale Transaction Documents (or such 
other similar term as may be used in the Sale Transaction Documents). 

117. “Excluded Liabilities” has the meaning set forth in the Sale Transaction Documents (or 
such other similar term as may be used in the Sale Transaction Documents). 

118. “Exculpated Party” means, (a) the Debtors; (b) the Reorganized Debtors; (c) the 
Committee; and (d) with respect to each of the foregoing in clauses (a), (b), and (c), to the extent they are 
estate fiduciaries, each such Entity’s current and former Affiliates, and each such Entity’s and its current 
and former Affiliates’ current and former subsidiaries, officers, directors (including any sub-committee of 
directors), managers, principals, members (including ex officio members and managing members), 
employees, agents, advisory board members, financial advisors, partners, attorneys, accountants, 
investment bankers, consultants, representatives, and other professionals, each in their capacity as such on 
or after the Petition Date. 

119. “Exculpation” means the exculpation provision set forth in Article IX.D of this Plan. 

120. “Executory Contract” means a contract to which one or more of the Debtors is a party 
that is subject to assumption or rejection under sections 365 or 1123 of the Bankruptcy Code. 

121. “Exit Cost Amount” means, collectively, the amount in Cash to pay in full the Allowed 
Priority Tax Claims, Allowed Other Priority Claims, Other Secured Claims, Tranche B-2 Term Loan 
Expenses and Allowed Administrative Claims (including the Professional Fee Escrow Amount and 
Transaction Expenses), each to the extent not otherwise assumed under the Sale Transaction Documents as 
Assumed Liabilities. 

122. “Exit FILO Loans” means the last-out term loans issued under the Exit Revolver/FILO 
Facility. 
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123. “Exit FLFO Facility” means a new secured first-lien first-out term loan facility to be 
entered into by the Reorganized Debtors on the Effective Date.  

124. “Exit FLFO Facility Agent” means the administrative agent and collateral agent under 
the Exit FLFO Facility, and if applicable, any successor agent. 

125. “Exit FLFO Facility Lenders” means the banks, financial institutions and other lenders 
party to the Exit FLFO Facility from time to time. 

126. “Exit FLFO Facility Loans” means the loans issued under the Exit FLFO Facility. 

127. “Exit FLSO Facility” means a new secured first-lien second-out term loan facility to be 
entered into by the Reorganized Debtors on the Effective Date.  

128. “Exit FLSO Facility Agent” means the administrative agent and collateral agent under 
the Exit FLSO Facility, and if applicable any successor agent. 

129. “Exit FLSO Facility Lenders” means the banks, financial institutions and other lenders 
party to the Exit FLSO Facility from time to time. 

130. “Exit FLSO Facility Loans” means the loans issued under the Exit FLSO Facility. 

131. “Exit Revolver/FILO Facility” means a new secured revolving credit and last-out term 
loan facility to be entered into by the Reorganized Debtors on the Effective Date.  

132. “Exit Revolver/FILO Facility Agent” means the administrative agent and collateral agent 
under the Exit Revolver/FILO Facility, and if applicable any successor agent. 

133. “Exit Revolver/FILO Facility Lenders” means the banks, financial institutions and other 
lenders party to the Exit Revolver/FILO Facility from time to time. 

134. “File” or “Filed” means file, filed, or filing with the Bankruptcy Court or its authorized 
designee in the Chapter 11 Cases. 

135. “FILO Ad Hoc Group” means the ad hoc group of holders of the ABL FILO Term Loan 
represented by Paul, Weiss, Rifkind, Wharton & Garrison LLP. 

136. “Final DIP Order” means the Final Order (I) Authorizing the Debtors to Obtain 
Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral, (III) Granting Liens and 
Providing Superpriority Administrative Expense Claims, (IV) Granting Adequate Protection to Prepetition 
Secured Lenders, (V) Modifying Automatic Stay, and (VI) Granting Related Relief entered by the 
Bankruptcy Court on July 21, 2020 [Docket No.502], which shall be subject to the Definitive Document 
Consent Rights. 

137. “Final Order” means an order or judgment of the Bankruptcy Court or other court of 
competent jurisdiction with respect to the relevant subject matter that has not been reversed, stayed, 
modified, or amended, and as to which the time to seek leave to appeal, appeal, seek reconsideration under 
Rule 59(b) or 59(e) of the Federal Rules of Civil Procedure, seek a new trial, reargument, or rehearing and, 
where applicable, petition for certiorari has expired and no motion for leave to appeal, appeal, motion for 
reconsideration under Rule 59(b) or 59(e) of the Federal Rules of Civil Procedure, motion for a new trial, 
reargument or rehearing or petition for certiorari has been timely taken, or as to which any motion for leave 
to appeal and appeal that has been taken or any petition for certiorari that has been or may be filed has been 
resolved by the highest court to which the order or judgment was appealed or from which certiorari was 
sought, or as to which any motion for reconsideration that has been filed pursuant to Rule 59(b) or 59(e) of 
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the Federal Rules of Civil Procedure or any motion for a new trial, reargument, or rehearing shall have been 
denied, resulted in no modification of such order, or has otherwise been dismissed with prejudice; provided 
that the possibility that a motion pursuant to Rule 60 of the Federal Rules of Civil Procedure or Bankruptcy 
Rule 9024, or any analogous rule, may be filed relating to such order or judgment shall not cause such order 
or judgment not to be a Final Order. 

138. “General Administrative Claim” means any Administrative Claim, other than a 
Professional Fee Claim, a Claim for Transaction Expenses, or a Claim for fees and charges assessed against 
the Estates under chapter 123 of title 28 United States Code, 28 U.S.C. §§ 1911-1930. 

139. “General Unsecured Claim” means any unsecured Claim (other than an Administrative 
Claim, a Priority Tax Claim, an Other Priority Claim, a Tranche B-2 Term Loan Deficiency Claim, a 
Convertible Unsecured Notes Claim, an Intercompany Claim, or a Subordinated Securities Claim), 
including without limitation, (a) Claims arising from the rejection of Unexpired Leases or Executory 
Contracts, and (b) Claims arising from any litigation or other court, administrative or regulatory proceeding, 
including damages or judgments entered against, or settlement amounts owing by a Debtor in connection 
therewith. 

140. “GNC Holdings” means Debtor GNC Holdings, Inc. 

141. “Governmental Unit” means a governmental unit as defined in section 101(27) of the 
Bankruptcy Code. 

142. “Harbin” means Harbin Pharmaceutical Group Co., Ltd. 

143. “Holder” means an Entity holding a Claim or Interest. 

144. “Impaired” means “impaired” within the meaning of section 1124 of the Bankruptcy 
Code. 

145. “Indemnification Provisions” means each of the Debtors’ indemnification provisions in 
effect as of the Petition Date, whether in the Debtors’ bylaws, certificates of incorporation, other formation 
documents, board resolutions, management or indemnification agreements, employment contracts, or 
otherwise providing a basis for any obligation of a Debtor to indemnify, defend, reimburse, or limit the 
liability of, or to advances fees and expenses to, any of the Debtors’ current and former directors, officers, 
equity holders, managers, members, employees, accountants, investment bankers, attorneys, other 
professionals, and professionals of the Debtors, and such current and former directors’, officers’, and 
managers’ respective Affiliates, each of the foregoing solely in their capacity as such. 

146. “Initial Distribution Date” means the date that is on or as soon as practicable after the 
Effective Date when distributions under the Plan shall commence for each Class entitled to receive 
distributions. 

147. “Insurance Contract” means all insurance policies that have been issued at any time to or 
provide coverage to any of the Debtors and all agreements, documents or instruments relating thereto, 
including but not limited to, D&O Liability Insurance Policies. 

148. “Insurer” means any company or other entity that issued an Insurance Contract, any third 
party administrator, and any respective predecessors and/or affiliates thereof. 

149. “Intercompany Claims” means, collectively, any Claim held by a Debtor against another 
Debtor.   
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150. “Intercompany Interest” means an Equity Interest in a Debtor held by another Debtor.  

151. “Intercreditor Agreement” means that certain Intercreditor Agreement, dated as of 
February 28, 2018 (as amended, restated, supplemented, or otherwise modified from time to time in 
accordance with its terms), among the ABL FILO Agent and the Tranche B-2 Term Loan Agents. 

152. “Interests” means, collectively, Equity Interests and Intercompany Interests. 

153. “Interim DIP Order” means the Interim Order (I) Authorizing the Debtors to Obtain 
Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral, (III) Granting Liens and 
Providing Superpriority Administrative Expense Claims, (IV) Granting Adequate Protection to Prepetition 
Secured Lenders, (V) Modifying Automatic Stay, (VI) Scheduling a Final Hearing, and (VII) Granting 
Related Relief entered by the Bankruptcy Court on June 26, 2020 [Docket No. 134]. 

154. “KERP” means that certain key employee retention program for forty (40) key non-insider 
employees of the Debtors, which has been approved and authorized pursuant to the Bankruptcy Court’s 
Order Approving the Key Employee Retention Program [Docket No. 470], entered on July 20, 2020. 

155. “Lien” means a lien as defined in section 101(37) of the Bankruptcy Code. 

156. “Liquidity Event” means (A) the sale of all or substantially all of the Reorganized 
Debtors’ assets, or (B) a bona fide initial public offering of common stock of Reorganized GNC Holdings 
(or any successor to Reorganized GNC Holdings) pursuant to an effective registration statement filed under 
the Securities Act (excluding registration statements filed on Form S-8 or any similar or successor form). 

157. “Local Bankruptcy Rules” means the Local Rules of Bankruptcy Practice and Procedure 
of the United States Bankruptcy Court for the District of Delaware.  

158. “Management Incentive Plan” means, in the event of a Restructuring, the management 
incentive plan of the Reorganized Debtors, which shall reserve 10% of the fully diluted New Common 
Equity to be granted to employees, non-employee directors, and consultants pursuant to a plan to be subject 
to the Definitive Document Consent Rights and the terms of which shall be set forth in the Plan Supplement. 

159. “New Board” means the initial board of managers or similar governing body of 
Reorganized GNC Holdings. 

160. “New Common Equity” means the common equity in Reorganized GNC Holdings to be 
authorized, issued, or reserved on the Effective Date pursuant to the Plan.   

161. “New Debt” means the Exit FLFO Facility, the Exit FLSO Facility, and the Exit 
Revolver/FILO Facility. 

162. “New Debt Agents” means, collectively, the Exit FLFO Facility Agent, the Exit FLSO 
Facility Agent, and the Exit Revolver/FILO Facility Agent. 

163. “New Debt Documentation” means the credit agreements, indentures, notes, escrow 
agreements and other documents governing the New Debt, which shall be subject to the Definitive 
Document Consent Rights and substantially final forms of which will be filed with the Plan Supplement. 

164. “New Lenders” means, collectively, the Exit FLFO Facility Lenders, the Exit FLSO 
Facility Lenders, and the Exit Revolver/FILO Facility Lenders. 

165. “New Organizational Documents” means such certificates or articles of incorporation, 
bylaws, or other applicable formation documents of each of the Reorganized Debtors, as applicable, and 
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the New Stockholders Agreement, each of which shall be subject to the Definitive Document Consent 
Rights and the forms of which shall be included in the Plan Supplement. 

166. “New Stockholders Agreement” means that certain shareholders agreement that will 
govern certain matters related to the governance of the Reorganized Debtors and the New Common Equity, 
which shall be subject to the Definitive Document Consent Rights and the form of which shall be included 
in the Plan Supplement. 

167. “Non-Debtor Releasing Parties” means, collectively:  (a) the DIP Agents; (b) the DIP 
Lenders; (c) the ABL FILO Agent; (d) the ABL Revolving Lenders; (e) the ABL FILO Term Lenders; (f) 
the Tranche B-2 Term Loan Agents; (g) the Tranche B-2 Term Loan Lenders; (h) all Holders of Claims 
against the Debtors that submitted a Ballot accepting the Plan to the Notice and Claims Agent; (i) all 
Holders of Claims against the Debtors that submitted a Ballot rejecting the Plan to the Notice and Claims 
Agent, but did not affirmatively opt out of the Third-Party Release as provided on their respective Ballots; 
and (j) the Successful Bidder. 

168. “Notice and Claims Agent” means Prime Clerk LLC, in its capacity as noticing, claims, 
and solicitation agent for the Debtors, pursuant to the order of the Bankruptcy Court. 

169. “NQDC Plan” means that certain non-qualified deferred compensation plan for certain 
U.S. Employees of the Debtors, the obligations of which are backed by Debtor-owned life insurance 
policies held in a “rabbi” trust, which the Debtors were authorized to continue and maintain pursuant to the 
Bankruptcy Court’s Final Order (A) Authorizing Payment of Certain Prepetition Workforce Obligations, 
(B) Authorizing Continuance of Workforce Programs, (C) Authorizing Payment of Withholding and 
Payroll-Related Taxes, and (D) Authorizing Payment of Prepetition Claims Owing to Workforce Program 
Administrators or Providers [Docket No. 495], entered on July 21, 2020. 

170. “Ordinary Course Professionals Order” means any order of the Bankruptcy Court 
permitting the Debtors to retain certain professionals in the ordinary course of their businesses. 

171. “Other Priority Claim” means any Claim accorded priority in right of payment under 
section 507(a) of the Bankruptcy Code, other than a Priority Tax Claim or Administrative Claim. 

172. “Other Secured Claim” means any Secured Claim other than the DIP Facilities Claims, 
the ABL FILO Term Loan Claims, or the Tranche B-2 Term Loan Secured Claims. 

173. “Outside Date” has the meaning ascribed to such term in the Restructuring Support 
Agreement. 

174. “Outside Sale Date” means that date that is in no event later than (i) for a sale 
contemplated by the Stalking Horse Agreement, October 31, 2020 (or as modified in accordance with the 
terms of the Stalking Horse Agreement), and (ii) for a sale other than as contemplated by the Stalking Horse 
Agreement, the Confirmation Date. 

175. “Oversight Committee” has the meaning ascribed to such term in the Plan Administrator 
Agreement. 

176. “Periodic Distribution Date” means the first Business Day that is as soon as reasonably 
practicable occurring approximately one hundred twenty (120) days after the immediately preceding 
Periodic Distribution Date. 

177. “Person” means a “person” as defined in section 101(41) of the Bankruptcy Code and also 
includes any natural person, corporation, general or limited partnership, limited liability company, firm, 
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trust, association, government, governmental agency or other Entity, whether acting in an individual, 
fiduciary or other capacity. 

178. “Petition Date” means the date on which each of the Debtors commenced the Chapter 11 
Cases. 

179. “Plan” means this joint plan of reorganization under chapter 11 of the Bankruptcy Code, 
either in its present form or as it may be altered, amended, modified, or supplemented from time to time in 
accordance with the Bankruptcy Code, the Bankruptcy Rules, or the terms hereof, as the case may be, and 
the Plan Supplement, which is incorporated herein by reference, including all exhibits and schedules hereto 
and thereto, subject to the Definitive Document Consent Rights and the Committee Consent Rights.  

180. “Plan Administrator” means an individual selected by the Committee to be the 
representative of the Reorganized Debtors on and after the Effective Date and who shall have the rights, 
powers, duties and responsibilities set forth in this Plan and the Plan Administrator Agreement, including 
winding down the Chapter 11 Cases, filing final tax returns and otherwise discharging the responsibilities 
set forth in the Plan and Wind-Down Budget.  The compensation of the Plan Administrator shall be (i) 
determined by the Committee, (ii) payable from the Wind-Down Amount, and (iii) set forth in the Plan 
Administrator Agreement and/or another agreement between the Plan Administrator and the Committee, 
and may be adjusted from time to time by agreement of the Plan Administrator and the Oversight 
Committee. 

181. “Plan Administrator Agreement” means an agreement implementing the rights, powers, 
duties, and responsibilities provided to the Plan Administrator under this Plan, which agreement shall be 
filed with the Plan Supplement. 

182. “Plan Amendment Term Sheet” means the term sheet attached to the Plan Support 
Agreement as Exhibit A thereto. 

183. “Plan Supplement” means any supplement to the Plan containing certain documents and 
forms of documents, schedules and exhibits, in each case subject to the terms and provisions of the 
Restructuring Support Agreement and Plan Support Agreement (to the extent approved pursuant to the 
Settlement Order), as applicable (including any applicable Definitive Document Consent Rights and the 
Committee Consent Rights) relevant to the implementation of the Plan, to be filed with the Bankruptcy 
Court, as amended, modified or supplemented from time to time in accordance with the terms of the 
Restructuring Support Agreement and Plan Support Agreement (to the extent approved pursuant to the 
Settlement Order) and in accordance with the Bankruptcy Code, the Bankruptcy Rules, and the 
Restructuring Support Agreement and Plan Support Agreement, as applicable (including any applicable 
Definitive Document Consent Rights and Committee Consent Rights), which shall include, but not be 
limited to the following documents:  (a) the New Organizational Documents; (b) the Rejected Executory 
Contract/Unexpired Lease List; (c) a list of retained Causes of Action; (d) the number of members of the 
New Board and, to the extent known, the identity of the members of the New Board; (e) the New Debt 
Documentation; (f) the documents related to the Management Incentive Plan and the date by which the 
New Board shall make grants thereunder, (g) the Restructuring Transactions Memorandum, (h) the Sale 
Transaction Documents, documentation for the Second Lien Loans, the Class 4 Notes Term Sheet, the 
forms of the Class 4 Notes, and the Wind-Down Budget, and (i) the Plan Administrator Agreement and the 
identity of the Plan Administrator. 

184. “Plan Supplement Filing Date” means the date that is at least seven (7) calendar days 
prior to the date on which objections to Confirmation are due pursuant to the Disclosure Statement Order. 
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185. “Plan Support Agreement” means that certain Plan Support Agreement dated as of 
September 18, 2020 (as such may be amended, modified or supplemented in accordance with its terms), 
attached to the Settlement Motion as Annex 1 to Exhibit A thereto. 

186. “Prepetition Obligors” means Debtors GNC Corporation, General Nutrition Centers, Inc., 
General Nutrition Corporation, General Nutrition Investment Company, Lucky Oldco Corporation, GNC 
Funding, Inc., GNC Canada Holdings, Inc., General Nutrition Centres Company, GNC Government 
Services, LLC, and GNC International Holdings, Inc. 

187. “Priority Tax Claim” means a Claim of a Governmental Unit of the kind specified in 
section 507(a)(8) of the Bankruptcy Code. 

188. “Pro Rata Share” means, with respect to any distribution on account of an Allowed Claim, 
a distribution equal in amount to the ratio (expressed as a percentage) that the amount of such Allowed 
Claim bears to the aggregate amount of all Allowed Claims in its Class. 

189. “Professional Fee Claim” means a Claim by a Retained Professional seeking an award by 
the Bankruptcy Court of compensation for services rendered or reimbursement of expenses incurred 
through and including the Effective Date under sections 330, 331, 503(b)(2), 503(b)(3), 503(b)(4), or 
503(b)(5) of the Bankruptcy Code. 

190. “Professional Fee Escrow Account” means an interest-bearing account funded by the 
Debtors with Cash no later than the Effective Date in an amount equal to the Professional Fee Escrow 
Amount. 

191. “Professional Fee Escrow Amount” means the aggregate amount of Professional Fee 
Claims and other unpaid fees and expenses the Retained Professionals have incurred or will incur in 
rendering services in connection with the Chapter 11 Cases prior to and as of the Effective Date, which 
shall be estimated pursuant to the method set forth in Article II.A.2 of the Plan. 

192. “Proof of Claim” means a proof of Claim filed against any Debtor in the Chapter 11 Cases. 

193. “Recognition Proceedings” means the proceeding commenced by the Debtors under Part 
IV of the CCAA in the Canadian Court to recognize in Canada the Chapter 11 Cases as “foreign main 
proceedings” and to recognize in Canada certain Orders of the Bankruptcy Court. 

194. “Reinstatement” means, with respect to Claims and Interests, that the Claim or Interest 
shall be rendered Unimpaired in accordance with section 1124 of the Bankruptcy Code. 

195. “Rejected Executory Contract/Unexpired Lease List” means the list (as determined by 
the Debtors and as reasonably acceptable to the Required Consenting Parties), of Executory Contracts 
and/or Unexpired Leases (including any amendments or modifications thereto), if any, that will be rejected 
pursuant to the Plan. 

196. “Related Persons” means collectively with respect to any Person, such Person’s 
predecessors, successors, assigns and present and former Affiliates (whether by operation of law or 
otherwise) and subsidiaries, and each of their respective current and former officers, directors, principals, 
employees, shareholders, members (including ex officio members and managing members), managers, 
managed accounts or funds, management companies, fund advisors, advisory or subcommittee board 
members, partners, agents, financial advisors, attorneys, accountants, investment bankers, investment 
advisors, consultants, representatives, and other professionals, in each case acting in such capacity at any 
time, and any Person claiming by or through any of them, including such Related Persons’ respective heirs, 
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executors, estates, servants, and nominees; provided, however, that no insurer of any Debtor shall constitute 
a Related Person. 

197. “Released Party” means, collectively: (a) the Debtors; (b) the Reorganized Debtors; (c) 
the DIP Agents; (d) the DIP Lenders; (e) the ABL FILO Agent; (f) the ABL Revolving Lenders; (g) the 
ABL FILO Term Lenders; (h) the Tranche B-2 Term Loan Agents; (i) the Tranche B-2 Term Loan Lenders; 
(j) the New Lenders; (k) the New Debt Agents; (l) the members of the Ad Hoc Groups and of the 
Committee, each in their capacity as such; (m) the Successful Bidder, (n) the Committee, and (o) the 
respective Related Persons for each of the foregoing; provided, that any holder of a Claim against the 
Debtors that timely elects to “opt-out” of granting releases in accordance with the Solicitation Materials 
shall not be a Released Party. 

198. “Releasing Party” has the meaning set forth in Article IX.C of this Plan. 

199. “Reorganized Debtors” means, on or after the Effective Date, in the event of either a 
Restructuring or a Sale Transaction, (a) the Debtors, as reorganized or otherwise surviving Confirmation 
and the Effective Date pursuant to the Plan, or any successor thereto, by merger, consolidation, or otherwise, 
and (b) to the extent not already encompassed by clause (a) and solely to the extent contemplated by the 
Restructuring Transactions Memorandum, Reorganized GNC Holdings and any newly formed subsidiaries 
thereof. 

200. “Reorganized GNC Holdings” means, on or after the Effective Date, either (a) GNC 
Holdings, or any successor or assign thereto, by merger, consolidation, reorganization, or otherwise, in the 
form of a corporation, limited liability company, partnership, or other form, as the case may be, or (b) solely 
to the extent contemplated by the Restructuring Transactions Memorandum and other than any Successful 
Bidder, a new corporation, limited liability company, or partnership that may be formed to, among other 
things, directly or indirectly acquire substantially all of the assets and/or stock of the Debtors and issue the 
New Common Equity and New Debt to be distributed pursuant to the Plan. 

201. “Required Consenting Parties” means the Required Consenting Term Lenders, and the 
Required FILO Ad Hoc Group Members, in each case, as applicable and pursuant to the terms of the 
Restructuring Support Agreement and this Plan. 

202. “Required Consenting Term Lenders” has the meaning ascribed to such term in the 
Restructuring Support Agreement. 

203. “Required FILO Ad Hoc Group Members” has the meaning ascribed to such term in the 
Restructuring Support Agreement. 

204. “Required Sale Consenting Parties” means the Successful Bidder, the Required 
Consenting Term Lenders, and the Required FILO Ad Hoc Group Members. 

205. “Restructuring” means the Restructuring Transactions contemplated by and to be 
consummated in accordance with the Plan, which shall be in accordance with the Restructuring Support 
Agreement. 

206. “Restructuring Documents” means, collectively, the documents and agreements (and the 
exhibits, schedules, annexes, and supplements thereto) necessary to implement or entered into in connection 
with this Plan. 

207. “Restructuring Support Agreement” means that certain Restructuring Support 
Agreement entered into on June 23, 2020 by and among the Debtors and the Consenting Creditors (as such 
may be amended, modified or supplemented in accordance with its terms), attached hereto as Exhibit 1. 
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208. “Restructuring Transactions” means the transactions described in Article IV.B of the 
Plan. 

209. “Restructuring Transactions Memorandum” means a document, in form and substance 
acceptable to the Debtors and the Required Consenting Parties, to be included in the Plan Supplement that 
will set forth the material components of the Restructuring Transactions, including the identity of the issuer 
or issuers of the New Common Equity and any elections that must be made with respect to the receipt of 
the New Common Equity, and a summary of any other transaction steps to complete the Restructuring 
Transaction contemplated by the Plan. 

210. “Retained Professional” means an Entity: (a) employed in the Chapter 11 Cases pursuant 
to a Final Order in accordance with sections 327 and/or 1103 of the Bankruptcy Code and to be 
compensated for services rendered prior to the Effective Date, pursuant to sections 327, 328, 329, 330, or 
331 of the Bankruptcy Code; or (b) for which compensation and reimbursement has been allowed by the 
Bankruptcy Court pursuant to section 503(b)(4) of the Bankruptcy Code.   

211. “Sale Order” means the Order (I) Authorizing and Approving (A) The Sale of 
Substantially All of the Debtors’ Assets Free and Clear of All Liens, Claims, and Encumbrances, and (B) 
the Assumption and Assignment of Certain Executory Contracts and Unexpired Leases in Connection 
Therewith, and (II) Granting Related Relief [Docket No. 1202] entered by the Bankruptcy Court on 
September 18, 2020. 

212. “Sale Transaction” means the transfer, in one or more transactions, of the Acquired Assets 
to the Successful Bidder and the assumption by the Successful Bidder of the Assumed Liabilities free and 
clear of all Liens, Claims, charges, and other encumbrances (other than the Assumed Liabilities) pursuant 
to section 363 and 1123 of the Bankruptcy Code on the terms and conditions set forth in the Sale Transaction 
Documents. 

213. “Sale Transaction Documents” means the Stalking Horse Agreement and related 
documents, including, without limitation, the Assumed Contracts List, in each case, in form and substance 
acceptable to the Required Consenting Term Lenders and the Debtors, and reasonably acceptable to the 
Required FILO Ad Hoc Group Members, pursuant to which the Debtors will effectuate the Sale 
Transaction. 

214. “Sale Transaction Proceeds” means all proceeds from the consummation of the Sale 
Transaction that are distributable or payable to the Debtors’ estates or otherwise in satisfaction of Allowed 
Claims, and such proceeds may consist of Cash, debt instruments or other non-Cash consideration.  
Pursuant to the Stalking Horse Agreement, the Sale Transaction Proceeds shall consist of (i) the Cash 
portion of the purchase price set forth in the Stalking Horse Agreement, (ii) the Second Lien Loans, and 
(iii) the Class 4 Notes.   

215. “Schedules” means, collectively, the schedules of assets and liabilities, schedules of 
Executory Contracts and Unexpired Leases, and statements of financial affairs to be Filed by the Debtors 
pursuant to section 521 of the Bankruptcy Code, as the same may be amended, modified, or supplemented 
from time to time. 

216. “SEC” means the Securities and Exchange Commission. 

217. “Second Lien Loan Amount” has the meaning set forth in the Stalking Horse Agreement. 

218. “Second Lien Loans” means those new secured second-lien loans to be issued by the 
Successful Bidder (or its designee) pursuant to that Second Lien Term Loan Credit Agreement substantially 
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in the form filed with the Notice of Filing Stalking Horse Agreement [Docket No. 660] as Exhibit D to the 
Stalking Horse Agreement, in accordance with the terms of the Stalking Horse Agreement. 

219. “Secured Claim” means a Claim: (a) secured by a Lien on property in which the Estate 
has an interest, which Lien is valid, perfected, and enforceable pursuant to applicable law or by reason of a 
Bankruptcy Court order, or that is subject to setoff pursuant to section 553 of the Bankruptcy Code, to the 
extent of the value of the creditor’s interest in the Estate’s interest in such property or to the extent of the 
amount subject to setoff, as applicable, as determined pursuant to section 506(a) of the Bankruptcy Code 
or (b) otherwise Allowed pursuant to the Plan or order of the Bankruptcy Court as a secured claim. 

220. “Securities” means any instruments that qualify under Section 2(a)(1) of the Securities 
Act, including the New Common Equity. 

221. “Securities Act” means the Securities Act of 1933, as now in effect or hereafter amended, 
or any regulations promulgated thereunder.  

222. “Selling Entities” has the meaning set forth in the Sale Transaction Documents (or such 
other similar term as may be used in the Sale Transaction Documents). 

223. “Settlement Motion” means the Motion of Debtors for Order Approving (A) Global 
Settlement, (B) Stalking Horse Agreement Amendment, and (C) Plan Support Agreement [Docket 
No.  1235], filed by the Debtors on September 22, 2020. 

224. “Settlement Order” means an order of the Bankruptcy Court, subject to the Committee 
Consent Rights, granting the Settlement Motion. 

225. “Solicitation Materials” means all solicitation materials with respect to the Plan, including 
the Disclosure Statement and related ballots, which have been approved by the Bankruptcy Court pursuant 
to the Disclosure Statement Order. 

226. “Stalking Horse Agreement” means that certain Stalking Horse Agreement by and among 
the Debtors and Harbin dated August 7, 2020 [Docket No. 660-1,], as amended, supplemented, or otherwise 
modified from time to time with the consent of the Debtors and the Required Consenting Parties [Docket 
Nos. 728-1, 790-1, 1075-A, 1202-A] (including as will be further amended by the Fourth Amendment to 
Stalking Horse Agreement [Docket No. 1235, Ex. D to Annex 1 to Ex. A] upon the entry of the Settlement 
Order). 

227. “Subordinated Securities Claims” means any Claim against a Debtor arising from the 
rescission of a purchase or sale of a security of a Debtor or an Affiliate of a Debtor (other than an Equity 
Interest) for damages arising from the purchase or sale of such a security or for reimbursement or 
contribution allowed under section 502 of the Bankruptcy Code on account of such a Claim; provided that 
a Subordinated Securities Claim shall not include any Claim subject to subordination under section 510 of 
the Bankruptcy Code arising from or related to an Equity Interest (which, for the avoidance of doubt, shall 
be treated as an Equity Interest for the purposes of the Plan). 

228. “Successful Bidder” means ZT Biopharmaceutical LLC, as designee of Harbin 
Pharmaceutical Group Co., Ltd., the purchaser in the Sale Transaction pursuant to the Stalking Horse 
Agreement.  Any consent rights of the Successful Bidder under this Plan only apply to the extent such 
consent right (or reference) relates to the Successful Bidder’s Sale Transaction. 

229. “Surrendered Possession” means the Debtors’ unequivocal surrender of the leased 
premises via the delivery of the keys, key codes, and alarm codes to the premises, as applicable, to the 
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applicable landlord, or, if not by delivering such keys and codes, then by providing notice that the landlord 
may re-let the premises. 

230. “Third-Party Release” means the releases set forth in Article IX.C of the Plan. 

231. “Tranche B-2 Term Lenders” means the Holders of Tranche B-2 Term Loans 

232. “Tranche B-2 Term Loan Administrative Agent” means JPMorgan Chase Bank, N.A., 
as administrative agent under the Tranche B-2 Term Loan Credit Agreement, and if applicable, any 
successor agent. 

233. “Tranche B-2 Term Loan Agents” means together, the Tranche B-2 Term Loan 
Administrative Agent and the Tranche B-2 Term Loan Collateral Agent. 

234. “Tranche B-2 Term Loan Collateral Agent” means GLAS Trust Company as collateral 
agent under the Tranche B-2 Term Loan Credit Agreement, and if applicable, any successor agent. 

235. “Tranche B-2 Term Loan Claim” means any Claim on account of the Tranche B-2 Term 
Loan. 

236. “Tranche B-2 Term Loan Expenses” means fees, expenses, cost, indemnification and 
other charges of the Tranche B-2 Term Loan Agents, including any fees, expenses or costs of the Tranche 
B-2 Term Loan Agents’ attorneys and advisors arising under or related to the Tranche B-2 Term Loan 
Credit Agreement or the DIP Orders. 

237. “Tranche B-2 Term Loan Secured Claim” means any Secured Claim on account of the 
Tranche B-2 Term Loan, other than the Tranche B-2 Term Loan Expenses. 

238. “Tranche B-2 Term Loan Deficiency Claim” means any Claim against a Debtor that is 
a Tranche B-2 Term Loan Claim and that is not a Tranche B-2 Term Loan Secured Claim, other than the 
Tranche B-2 Term Loan Expenses. 

239. “Tranche B-2 Term Loan Credit Agreement” means that certain Amended and Restated 
Term Loan Credit Agreement, dated as of February 28, 2018 (as amended by that certain First Amendment, 
dated as of May 15, 2020, and that certain Second Amendment, dated as of June 12, 2020, and as may be 
further amended, amended and restated, supplemented or otherwise modified from time to time), among 
GNC Corporation, General Nutrition Centers, Inc., as borrowers, the Tranche B-2 Term Loan Agent, and 
the Tranche B-2 Term Lenders. 

240. “Transaction Expenses” means, to the extent not paid in full pursuant to the DIP Orders 
or any other order of the Bankruptcy Court, all Claims for the reasonable and documented fees and out-of-
pocket expenses (including travel costs and expenses) of the attorneys, accountants, and other professional 
advisors, and consultants of the Ad Hoc Groups, whether incurred before, on, or after the Petition Date, and 
in each case including all amounts payable or reimbursable under applicable fee or engagement letters with 
the Debtors. 

241. “Unexpired Lease” means a lease to which one or more of the Debtors is a party that is 
subject to assumption or rejection under section 365 or 1123 of the Bankruptcy Code. 

242. “Unimpaired” means, with respect to a Claim, Equity Interest, or Class of Claims or 
Equity Interests, not “impaired” within the meaning of sections 1123(a)(4) and 1124 of the Bankruptcy 
Code.   
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243. “United States Trustee” means the Office of the United States Trustee for the District of 
Delaware.   

244.  “Voting Deadline” means the date and time set forth in the Disclosure Statement Order.  

245. “Voting Record Date” means the date established as the voting record date pursuant to 
the Disclosure Statement Order. 

246. “Wind-Down Amount” means the amount of $3,000,000 in Cash, plus any amounts 
allocated to the Wind-Down Amount pursuant to the Committee Election, which shall be used to pay the 
types of disbursements set forth in, and in accordance with, the Wind-Down Budget, including the 
compensation of the Plan Administrator, and which shall be funded, first, from Cash not acquired by the 
Successful Bidder, if any, and, second, from the Cash portion of the Sale Transaction Proceeds, provided 
that the Wind-Down Amount may be increased pursuant to the Committee Election. 

247. “Wind-Down Budget” means a budget for the reasonable activities and expenses to be 
incurred in winding down the Chapter 11 Cases as set forth in the Plan Supplement, including providing 
for, among other things, the costs of claims reconciliation and administration, and the purchase of errors 
and omissions insurance and/or other forms of indemnification for the Plan Administrator, which shall be 
in form and substance reasonably acceptable to the Committee (or in the event of any amendment after the 
occurrence of the Effective Date, the Plan Administrator with the consent of the Oversight Committee), the 
Debtors, and, so long as the DIP Facilities Claims remain outstanding, the Required Sale Consenting 
Parties, and after full satisfaction and repayment of the DIP Facilities Claims, the Required Consenting 
Term Lenders. 

B. Rules of Interpretation 

1. For purposes herein:  (a) in the appropriate context, each term, whether stated in the 
singular or the plural, shall include both the singular and the plural, and pronouns stated in the masculine, 
feminine or neuter gender shall include the masculine, feminine, and the neuter gender; (b) unless otherwise 
specified, any reference herein to a contract, instrument, release, indenture, or other agreement or document 
being in a particular form or on particular terms and conditions means that the referenced document shall 
be substantially in that form or substantially on those terms and conditions; (c) unless otherwise specified, 
any reference herein to an existing document or exhibit having been filed or to be filed shall mean that 
document or exhibit, as it may thereafter be amended, modified, or supplemented in accordance with the 
terms thereof or the Restructuring Support Agreement, as applicable; (d) unless otherwise specified, all 
references herein to “Articles” are references to Articles of the Plan; (e) the words ‘‘herein,’’ “hereof,” and 
‘‘hereto’’ refer to the Plan in its entirety rather than to a particular portion of the Plan; (f) the words 
“include” and “including,” and variations thereof, shall not be deemed to be terms of limitation, and shall 
be deemed to be followed by the words “without limitation”; (g) references to “shareholders,” “directors,” 
and/or “officers” shall also include “members” and/or “managers,” as applicable, as such terms are defined 
under the applicable state limited liability company laws; (h) references to “Proofs of Claim,” “Holders of 
Claims,” “Disputed Claims,” and the like shall include “Proofs of Equity Interests,” “Holders of Interests,” 
“Disputed Interests,” and the like, as applicable; (i) captions and headings to Articles and subdivisions 
thereof are inserted for convenience of reference only and are not intended to be a part of or to affect the 
interpretation hereof; (j) unless otherwise specified herein, the rules of construction set forth in section 102 
of the Bankruptcy Code shall apply; (k) any term used in capitalized form herein that is not otherwise 
defined but that is used in the Bankruptcy Code or the Bankruptcy Rules shall have the meaning assigned 
to that term in the Bankruptcy Code or the Bankruptcy Rules, as the case may be; (l) any effectuating 
provisions may be interpreted by the Reorganized Debtors in such a manner that is consistent with the 
overall purpose and intent of the Plan all without further notice to or action, order, or approval of the 
Bankruptcy Court or any other Entity, and such interpretation shall control; and (m) references to docket 
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numbers are references to the docket numbers of documents filed in the Chapter 11 Cases under the 
Bankruptcy Court’s CM/ECF system. 

2. The provisions of Bankruptcy Rule 9006(a) shall apply in computing any period of time 
prescribed or allowed herein.  Unless otherwise specified herein, any references to the Effective Date shall 
mean the Effective Date or as soon as reasonably practicable thereafter.   

3. All references in the Plan to monetary figures refer to currency of the United States of 
America, unless otherwise expressly provided. 

4. Except as otherwise specifically provided in the Plan to the contrary, references in the Plan 
to the Debtors or to the Reorganized Debtors mean the Debtors and the Reorganized Debtors, as applicable, 
to the extent the context requires. 

5. Notwithstanding anything to the contrary in the Plan, the Plan Supplement, the 
Confirmation Order, or the Disclosure Statement, any and all consent rights in the Restructuring Support 
Agreement with respect to the form and substance of any Definitive Document (as defined in the 
Restructuring Support Agreement), including any amendments, restatements, supplements, or other 
modifications to such documents and any consents, waivers, or other deviations under or from such 
documents, shall be incorporated by reference herein and fully enforceable as if stated herein. 

 
 

ADMINISTRATIVE CLAIMS, DIP FACILITIES CLAIMS, PRIORITY TAX CLAIMS,  
OTHER PRIORITY CLAIMS AND UNITED STATES TRUSTEE STATUTORY FEES 

In accordance with section 1123(a)(1) of the Bankruptcy Code, Administrative Claims, DIP 
Facilities Claims, Priority Tax Claims, and Other Priority Claims have not been classified and thus are 
excluded from the Classes of Claims and Interests set forth in Article III. 

A. Administrative Claims 

1. General Administrative Claims 

Subject to the provisions of sections 328, 330(a), and 331 of the Bankruptcy Code, except to the 
extent that a Holder of an Allowed General Administrative Claim and the applicable Debtor(s) agree to less 
favorable treatment with respect to such Allowed General Administrative Claim, each Holder of an Allowed 
General Administrative Claim will be paid the full unpaid amount of such Allowed General Administrative 
Claim in Cash:  (a) on the Effective Date or as soon as reasonably practicable thereafter or, if not then due, 
when such Allowed General Administrative Claim is due or as soon as reasonably practicable thereafter; 
(b) if a General Administrative Claim is Allowed after the Effective Date, on the date such General 
Administrative Claim is Allowed or as soon as reasonably practicable thereafter or, if not then due, when 
such Allowed General Administrative Claim is due or as soon as reasonably practicable thereafter; (c) at 
such time and upon such terms as may be agreed upon by such Holder and the Debtors or the Reorganized 
Debtors, as the case may be; or (d) at such time and upon such terms as set forth in an order of the 
Bankruptcy Court; provided that Allowed General Administrative Claims that arise in the ordinary course 
of the Debtors’ business during the Chapter 11 Cases shall be paid in full in Cash in the ordinary course of 
business in accordance with the terms and conditions of any controlling agreements, course of dealing, 
course of business, or industry practice; provided, further, that any Allowed General Administrative Claim 
that has been expressly assumed by the Successful Bidder under the Sale Transaction Documents shall be 
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paid by the Successful Bidder unless otherwise agreed in writing between the Debtors and the Successful 
Bidder. 

2. Professional Fee Claims 

All final requests for payment of Professional Fee Claims for services rendered and reimbursement 
of expenses incurred prior to the Effective Date must be Filed no later than 45 days after the Effective Date.  
Objections to any final requests for payment of Professional Fee Claims must be filed no later than twenty 
(20) days from the date of the filing of such final requests for payment of Professional Fee Claims.  The 
Bankruptcy Court shall determine the Allowed amounts of such Professional Fee Claims after notice and a 
hearing in accordance with the procedures established by the Bankruptcy Code, the Bankruptcy Rules, and 
prior Bankruptcy Court orders.  The Reorganized Debtors shall pay Professional Fee Claims owing to the 
Retained Professionals in Cash to such Retained Professionals in the amount the Bankruptcy Court Allows 
from funds held in the Professional Fee Escrow Account, as soon as reasonably practicable after such 
Professional Fee Claims are Allowed by entry of an order of the Bankruptcy Court; provided that the 
Debtors’ and the Reorganized Debtors’ obligations to pay Allowed Professional Fee Claims shall not be 
limited or deemed limited to funds held in the Professional Fee Escrow Account.  To the extent that funds 
held in the Professional Fee Escrow Account are insufficient to satisfy the Allowed amount of Professional 
Fee Claims owing to the Retained Professionals, the Reorganized Debtors shall pay such amounts within 
ten (10) Business Days of entry of the order approving such Professional Fee Claims. 

No later than the Effective Date, the Reorganized Debtors shall establish and fund the Professional 
Fee Escrow Account with Cash equal to the Professional Fee Escrow Amount.  The Professional Fee 
Escrow Account shall be maintained in trust solely for the Retained Professionals and for no other Entities 
until all Professional Fee Claims Allowed by the Bankruptcy Court have been irrevocably paid in full in 
Cash to the Retained Professionals pursuant to one or more Final Orders of the Bankruptcy Court.  No 
Liens, claims, or interests shall encumber the Professional Fee Escrow Account or Cash held in the 
Professional Fee Escrow Account in any way.  No funds held in the Professional Fee Escrow Account shall 
be property of the Estates of the Debtors or the Reorganized Debtors.  When all Professional Fee Claims 
Allowed by the Bankruptcy Court have been irrevocably paid in full in Cash to the Retained Professionals 
pursuant to one or more Final Orders of the Bankruptcy Court, any remaining funds held in the Professional 
Fee Escrow Account shall be remitted to the Reorganized Debtors without any further notice to or action, 
order, or approval of the Bankruptcy Court or any other Entity. 

The Retained Professionals shall deliver to the Debtors a reasonable and good-faith estimate of 
their unpaid fees and expenses incurred in rendering services to the Debtors before and as of the Effective 
Date projected to be outstanding as of the anticipated Effective Date, and shall deliver such estimate no 
later than five Business Days prior to the anticipated Effective Date.  For the avoidance of doubt, no such 
estimate shall be considered or deemed an admission or limitation with respect to the amount of the fees 
and expenses that are the subject of a Retained Professional’s final request for payment of Professional Fee 
Claims Filed with the Bankruptcy Court, and such Retained Professionals are not bound to any extent by 
the estimates.  If a Retained Professional does not provide an estimate, the Debtors may estimate the unpaid 
and unbilled fees and expenses of such Retained Professional.  The total aggregate amount so estimated to 
be outstanding as of the anticipated Effective Date shall be utilized by the Debtors to determine the amount 
to be funded to the Professional Fee Escrow Account; provided that the Reorganized Debtors shall use Cash 
on hand to increase the amount of the Professional Fee Escrow Account to the extent fee applications are 
Filed after the Effective Date in excess of the amount held in the Professional Fee Escrow Account based 
on such estimates. 
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3. Transaction Expenses 

All Transaction Expenses incurred, or estimated to be incurred up to and including the Effective 
Date shall be paid in full in Cash on the Effective Date without the need for any further notice to any party 
or further approval by the Bankruptcy Court or otherwise.  All Transaction Expenses to be paid on the 
Effective Date shall be estimated prior to and as of the Effective Date shall be delivered to the Debtors at 
least three (3) Business Days before the anticipated Effective Date (or such shorter period as the Debtors 
may agree); provided that such estimate shall not be considered an admission or limitation with respect to 
such Transaction Expenses.  On the Effective Date, final invoices for all Transaction Expenses incurred 
prior to and as of the Effective Date shall be submitted to the Debtors. 

4. Tranche B-2 Term Loan Expenses 

To the extent not otherwise paid and satisfied in full pursuant to the DIP Orders or any other order 
of the Bankruptcy Court, the Tranche B-2 Term Loan Expenses incurred, or estimated to be incurred up to 
and including the Effective Date shall be paid in full in Cash on the Effective Date.  All Tranche B-2 Term 
Loan Expenses to be paid on the Effective Date shall be estimated prior to and as of the Effective Date shall 
be delivered to the Debtors at least three (3) Business Days before the anticipated Effective Date (or such 
shorter period as the Debtors may agree); provided that such estimate shall not be considered an admission 
or limitation with respect to such Tranche B-2 Term Loan Expenses.  On the Effective Date, final invoices 
for all Tranche B-2 Term Loan Expenses incurred prior to and as of the Effective Date shall be submitted 
to the Debtors. 

5. Administrative Claims Bar Date 

All requests for payment of an Administrative Claim (other than DIP Facilities Claims, Cure Costs, 
Professional Fee Claims, Transaction Expenses, or U.S. Trustee quarterly fees payable pursuant to Article 
II.E below) that accrued on or before the Effective Date that were not otherwise satisfied in the ordinary 
course of business must be filed with the Bankruptcy Court and served on the Debtors no later than the 
Administrative Claims Bar Date.   

Holders of Administrative Claims (other than DIP Facilities Claims including DIP Expenses, Cure 
Costs, Professional Fee Claims, Transaction Expenses, or U.S. Trustee quarterly fees payable pursuant to 
Article II.E below) that are required to file and serve a request for payment of such Administrative Claims 
that do not file and serve such a request by the Administrative Claims Bar Date shall be forever barred, 
estopped and enjoined from asserting such Administrative Claims against the Debtors, the Reorganized 
Debtors and their respective Estates and property and such Administrative Claims shall be deemed 
discharged as of the Effective Date. All such Claims shall, as of the Effective Date, be subject to the 
permanent injunction set forth in Article IX.E. hereof. 

The Reorganized Debtors, in their sole and absolute discretion, may settle Administrative Claims 
in the ordinary course of business without further Bankruptcy Court approval.  The Debtors or the 
Reorganized Debtors, as applicable, may also choose to object to any Administrative Claim no later than 
the Claims Objection Deadline, subject to extensions by the Bankruptcy Court, agreement in writing of the 
parties, or on motion of a party in interest approved by the Bankruptcy Court.  Unless the Debtors or the 
Reorganized Debtors (or other party with standing) object to a timely-filed and properly served 
Administrative Claim, such Administrative Claim will be deemed Allowed in the amount requested.  In the 
event that the Debtors or the Reorganized Debtors object to an Administrative Claim, the parties may confer 
to try to reach a settlement and, failing that, the Bankruptcy Court will determine whether such 
Administrative Claim should be allowed and, if so, in what amount. 

B. DIP Facilities Claims 
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The DIP Facilities Claims shall be deemed to be Allowed under the Plan.   

Notwithstanding anything to the contrary herein, in full and final satisfaction, settlement, release 
and discharge of and in exchange for release of all Allowed DIP Term New Money Loan Claims, the 
Allowed DIP Term New Money Loan Claims (i) if the Restructuring is consummated, shall be converted 
on a dollar-for-dollar basis into Exit FLFO Facility Loans on the Effective Date, or (ii) if the Sale 
Transaction is consummated, shall have been indefeasibly repaid in full in Cash from the Cash portion of 
the Sale Transaction Proceeds at the closing thereof.   

Notwithstanding anything to the contrary herein, in full and final satisfaction, settlement, release 
and discharge of and in exchange for release of all Allowed DIP Term Roll-Up Loan Claims, the Allowed 
DIP Term Roll-Up Loan Claims shall be (i) if the Restructuring is consummated, converted on a dollar-for-
dollar basis into Exit FLSO Facility Loans on the Effective Date, or (ii) if the Sale Transaction is 
consummated, indefeasibly repaid in full in Cash with proceeds from the Cash portion of the Sale 
Transaction Proceeds at the closing thereof. 

Notwithstanding anything to the contrary herein, in full and final satisfaction, settlement, release 
and discharge of and in exchange for release of all Allowed DIP ABL FILO Facility Claims, the Allowed 
DIP ABL FILO Facility Claims shall be (i) if the Restructuring is consummated, converted on a dollar-for-
dollar basis into Exit FILO Loans on the Effective Date, or (ii) if the Sale Transaction is consummated, 
indefeasibly repaid in full in Cash with the Cash portion of the Sale Transaction Proceeds at the closing 
thereof. 

Notwithstanding anything to the contrary herein, the DIP Expenses shall be (i) if the Restructuring 
is consummated, paid in full, in Cash on or prior to the Effective Date, or (ii) if the Sale Transaction is 
consummated, paid in full in Cash with proceeds from the Cash portion of the Sale Transaction Proceeds 
at the closing thereof.  All DIP Expenses to be paid on the applicable payment date shall be estimated prior 
to and as of such date, and shall be delivered to the Debtors at least three (3) Business Days before the 
anticipated payment date (or such shorter period as the Debtors may agree); provided that such estimate 
shall not be considered an admission or limitation with respect to such expenses.  On the applicable payment 
date, final invoices for all DIP Expenses incurred prior to and as of the applicable payment date shall be 
submitted to the Debtors. 

All of the Debtors’ contingent and unliquidated obligations under the DIP Credit Agreements and 
DIP Orders, including, without limitation, the DIP Agents’ and the DIP Lenders’ rights to indemnification 
from the Debtors, to the extent any such obligation has not been paid in Cash in full on the Effective Date 
or converted into New Debt as set forth herein, shall survive the Effective Date and shall not be released or 
discharged pursuant to the Plan or Confirmation Order, notwithstanding any provision hereof or thereof to 
the contrary. 

C. Priority Tax Claims 

Except to the extent that a Holder of an Allowed Priority Tax Claim and the Debtor(s) against 
which such Allowed Priority Tax Claim is asserted agree to a less favorable treatment, in exchange for full 
and final satisfaction, settlement, release, and the discharge of each Allowed Priority Tax Claim, each 
Holder of an Allowed Priority Tax Claim due and payable on or prior to the Effective Date shall receive, 
as soon as reasonably practicable after the Effective Date, on account of such Claim:  (1) Cash in an amount 
equal to the amount of such Allowed Priority Tax Claim; (2) Cash in an amount agreed to by the applicable 
Debtor or Reorganized Debtor, as applicable, and such Holder; provided that such parties may further agree 
for the payment of such Allowed Priority Tax Claim at a later date; or (3) at the option of the Debtors, Cash 
in an aggregate amount of such Allowed Priority Tax Claim payable in installment payments over a period 
not more than five years after the Petition Date, pursuant to section 1129(a)(9)(C) of the Bankruptcy Code.  
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To the extent any Allowed Priority Tax Claim is not due and owing on or before the Effective Date, such 
Claim shall be paid in full in Cash in accordance with the terms of any agreement between the Debtors and 
such Holder, or as may be due and payable under applicable non-bankruptcy law or in the ordinary course 
of business.  Any Allowed Priority Tax Claim that has been expressly assumed by the Successful Bidder 
under the Sale Transaction Documents shall not be an obligation of the Debtors. 

D. Other Priority Claims 

Except to the extent that a Holder of an Allowed Other Priority Claim and the Debtor against which 
such Allowed Other Priority Claim is asserted agree to less favorable treatment for such Holder, in full 
satisfaction of each Allowed Other Priority Claim, each Holder thereof shall receive payment in full in Cash 
or other treatment, rendering such Claim Unimpaired.  Any Allowed Other Priority Claim that has been 
expressly assumed by the Successful Bidder under the Sale Transaction Documents shall not be an 
obligation of the Debtors. 

E. United States Trustee Statutory Fees 

The Debtors and the Reorganized Debtors, as applicable, shall pay all quarterly fees due to the 
United States Trustee under 28 U.S.C § 1930(a)(6), plus any interest due and payable under 31 U.S.C. 
§ 3717 on all disbursements, including Plan payments and disbursements in and outside the ordinary course 
of the Debtors’ or Reorganized Debtors’ business (or such amount agreed to with the United States Trustee 
or ordered by the Bankruptcy Court), for each quarter (including any fraction thereof) until the Chapter 11 
Cases are converted, dismissed, or closed, whichever occurs first. 

 
 

CLASSIFICATION AND TREATMENT OF CLAIMS AND INTERESTS 

A. Classification of Claims 

The Plan consolidates Claims against all Debtors solely for purposes of voting, Confirmation, and 
distribution (for instance, a General Unsecured Claim against any Debtor is classified in Class 4 or Class 
4A, as applicable, and to the extent Allowed, is entitled to share pro rata with all other Allowed Class 4 or 
Class 4A Claims, as applicable, in the treatment provided for Class 4 or Class 4A, as applicable, without 
any allocation thereof among the Debtors) but not for any other purpose.  In accordance with section 
1123(a)(1) of the Bankruptcy Code, the Debtors have not classified Administrative Claims, DIP Facilities 
Claims, Priority Tax Claims, and Other Priority Claims as described in Article II. 

The categories of Claims and Interests listed below classify Claims and Interests for all purposes, 
including voting, Confirmation and distribution pursuant hereto and pursuant to sections 1122 and 
1123(a)(1) of the Bankruptcy Code.  The Plan deems a Claim or Interest to be classified in a particular 
Class only to the extent that the Claim or Interest qualifies within the description of that Class and shall be 
deemed classified in a different Class to the extent that any remainder of such Claim or Interest qualifies 
within the description of such different Class.  A Claim or an Interest is in a particular Class only to the 
extent that any such Claim or Interest is Allowed in that Class and has not been paid or otherwise settled 
prior to the Effective Date. 

The Plan contemplates Confirmation and Consummation based upon (i) the consummation 
on or before the Outside Sale Date of a Sale Transaction on the terms set forth in the Sale Transaction 
Documents; or (ii) if the Sale Transaction is terminated or is no longer in full force and effect or is 
not consummated, or is not capable of being consummated, in each case, by the applicable Outside 
Sale Date in accordance with the terms of the Sale Transaction Documents, the Restructuring, in 
each case, in accordance with the Restructuring Support Agreement. 
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Summary of Classification and Treatment of Claims and Interests 

Class Claim Status Voting Rights 
1 Other Secured Claims Unimpaired Presumed to Accept 
2 [Reserved] [Reserved] [Reserved] 
3 Tranche B-2 Term Loan Secured 

Claims 
Impaired Entitled to Vote 

4 General Unsecured Claims; 
Convertible Unsecured Notes 
Claims; and Tranche B-2 Term 
Loan Deficiency Claims 

Impaired Entitled to Vote 

4A Convenience Class Claims Impaired Entitled to Vote 
5 Subordinated Securities Claims Impaired Deemed to Reject 

6 Intercompany Claims Unimpaired 
or Impaired 

Presumed to Accept or 
Deemed to Reject 

7 Intercompany Interests Unimpaired 
or Impaired 

Presumed to Accept or 
Deemed to Reject 

8 Equity Interests Impaired Deemed to Reject 
 
B. Treatment of Claims and Interests  

1. Class 1 — Other Secured Claims 

a. Classification: Class 1 consists of all Other Secured Claims. 

b. Treatment:  Except to the extent that a Holder of an Allowed Other Secured Claim 
agrees to (i) in the event of a Sale Transaction, inclusion of its claim as an Assumed 
Liability on the terms set forth in the Sale Transaction Documents, or (ii) less 
favorable treatment, in exchange for full and final satisfaction, settlement, release, 
and the discharge of each Allowed Other Secured Claim, each Holder of an 
Allowed Other Secured Claim, at the option of the applicable Debtor with the 
consent of the Required Consenting Term Lenders, shall (A) be paid in full in Cash 
including the payment of any interest required to be paid under section 506(b) of 
the Bankruptcy Code, (B) receive the collateral securing its Allowed Other 
Secured Claim, or (C) receive any other treatment that would render such Claim 
Unimpaired.  

c. Voting:  Class 1 is Unimpaired and Holders of Class 1 Other Secured Claims are 
conclusively presumed to have accepted the Plan pursuant to section 1126(f) of the 
Bankruptcy Code.  Therefore, Holders of Class 1 Other Secured Claims are not 
entitled to vote to accept or reject the Plan. 

2. Class 2 — [Reserved] 

a. Classification:  [Reserved] 

b. Allowance:  [Reserved] 

c. Treatment:  [Reserved] 

d. Voting:  [Reserved] 
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3. Class 3 — Tranche B-2 Term Loan Secured Claims 

a. Classification:  Class 3 consists of Tranche B-2 Term Loan Secured Claims. 

b. Allowance:  On the Effective Date, the Tranche B-2 Term Loan Secured Claims 
shall be Allowed in the aggregate principal amount of the Collateral Amount.   

c. Treatment:  Except to the extent that (i) a Holder of an Allowed Tranche B-2 Term 
Loan Secured Claim agrees in writing to less favorable treatment or (ii) the 
Required Consenting Term Lenders agree in writing and upon at least 5 calendar 
days’ notice to the Court prior to the Confirmation Date that Class 3 receive 
different treatment, in exchange for full and final satisfaction, settlement, release, 
and the discharge of each Tranche B-2 Term Loan Secured Claim, each Holder of 
an Allowed Tranche B-2 Term Loan Secured Claim shall: 

(i) In the event of a Sale Transaction, receive its Pro Rata Share of the total 
amount of Second Lien Loans issued in connection with the Sale 
Transaction in a principal amount equal to the Second Lien Loans 
Amount, and Cash equal to the Cash held by the Debtors immediately prior 
to Consummation less (I) the Class 4/4A Distribution Amount, (II) the Exit 
Cost Amount, (III) the Wind-Down Amount, (IV) the Class 3 Plan 
Administrator Escrow Amount; and (V) the Class 3 Additional Escrow 
Amount; or 

(ii) In the event of a Restructuring, receive its Pro Rata Share of (i) 100% of 
the New Common Equity, subject to dilution by the Management 
Incentive Plan, and (ii) $50 million in principal amount of the Exit FLSO 
Facility Loans. 

d. Voting:  Class 3 is Impaired, and Holders of Class 3 Tranche B-2 Term Loan 
Secured Claims are entitled to vote to accept or reject the Plan.  

4. Class 4 — General Unsecured Claims, Convertible Unsecured Notes Claims, and Tranche 
B-2 Term Loan Deficiency Claims 

a. Classification:  Class 4 consists of General Unsecured Claims, Convertible 
Unsecured Notes Claims, and Tranche B-2 Term Loan Deficiency Claims. 

b. Allowance:  On the Effective Date (i) General Unsecured Claims shall be Allowed 
in accordance with the procedures set forth in Article VII of this Plan; 
(ii) Convertible Unsecured Notes Claims shall be Allowed in the amount of 
$159,097,000 (and the Ad Hoc Group of Convertible Notes Professional Fees shall 
be Allowed in an amount equal to the lesser of (x) the actual amount of such fees, 
(y) in the case of a Restructuring, the sum of $250,000 plus an amount in excess 
of $250,000 agreed after good faith negotiations between the Committee and the 
Ad Hoc Group of Convertible Notes, or (z) $1,000,000); and (iii) Tranche B-2 
Term Loan Deficiency Claims shall be Allowed in the amount of the Deficiency 
Amount. 

c. Treatment:   

(i) In the event of a Sale Transaction: 
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(A) Except to the extent that a Holder of an Allowed General 
Unsecured Claim or a Holder of a Convertible Unsecured Notes 
Claim agrees in writing to less favorable treatment, in exchange 
for full and final satisfaction, settlement, release, and the 
discharge of each such Allowed General Unsecured Claim or 
Convertible Unsecured Notes Claim, each Holder of an Allowed 
General Unsecured Claim and each Holder of a Convertible 
Unsecured Notes Claim, shall receive (i) in Cash its Pro Rata 
Share of that portion of the Class 4/4A Remaining Distribution 
Amount as is directed for distribution to Holders of Claims in 
Class 4 pursuant to the Committee Election; provided, however, 
that no Holder of a Convertible Unsecured Notes Claim that is 
a member of the Ad Hoc Group of Convertible Notes shall 
receive any cash distribution from the Class 4/4A Distribution 
Amount and any such right to receive such cash distribution is 
waived, canceled and of no further force or effect; plus (ii) its 
Pro Rata Share of the Class 4 Notes Proceeds; and 

(B) Holders of Tranche B-2 Term Loan Deficiency Claims shall 
receive no recovery on account of such claims. 

(ii) In the event of a Restructuring,  

(A) Except to the extent that a Holder of an Allowed General 
Unsecured Claim or a Convertible Unsecured Notes Claim 
agrees in writing to less favorable treatment, in exchange for full 
and final satisfaction, settlement, release, and the discharge of 
each such Allowed General Unsecured Claim or Convertible 
Unsecured Notes Claim, each Holder of Allowed General 
Unsecured Claim or Convertible Unsecured Notes Claim shall 
receive its Pro Rata Share of (i) the Class 4 Contingent Rights, 
and (ii) that portion of the Class 4/4A Remaining Distribution 
Amount as is directed for distribution to Allowed Claims in 
Class 4 pursuant to the Committee Election; and 

(B) All Tranche B-2 Term Loan Deficiency Claims will be 
cancelled, released, discharged and extinguished, as the case 
may be, and will be of no further force or effect, whether 
surrendered for cancellation or otherwise, and the Holders 
thereof shall receive no recovery on account of such claims. 

(iii) In the event of either a Sale Transaction or a Restructuring: 

(A) $250,000 of the Ad Hoc Group of Convertible Notes 
Professional Fees shall be paid in Cash by the Debtors’ estates 
or the Tranche B-2 Term Lenders on the Effective Date, 
provided that in no circumstance shall additional amounts be 
funded by the Debtors’ estates for the payment of Ad Hoc Group 
of Convertible Notes Professional Fees, whether in connection 
with a Sale Transaction or a Restructuring, and the rights of the 
Ad Hoc Group of Convertible Notes and its professionals to 
seek payment of any portion of the Ad Hoc Group of 
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Convertible Notes Professional Fees shall be reserved in all 
circumstances other than with respect to a Sale Transaction or a 
Restructuring; 

(B) the Ad Hoc Group of Convertible Notes Excess Professional 
Fees, if any, shall be paid in Cash from the Class 4/4A 
Distribution Amount on or as soon as practicable after the 
Effective Date;  

(C) the Convertible Unsecured Notes Indenture Trustee Fees shall 
be paid to the Convertible Unsecured Notes Indenture Trustee 
from the Class 4/4A Distribution Amount on or as soon as 
reasonably practicable after the Effective Date, provided that the 
Convertible Unsecured Notes Indenture Trustee Fees shall be 
deducted solely from the Cash distributions to be made on 
account of the Convertible Unsecured Notes prior to such 
distributions being made; and 

(D) for the avoidance of doubt, the members of the Ad Hoc Group 
of Convertible Notes shall receive no distributions from the 
Class 4/4A Remaining Distribution Amount on account of their 
Convertible Unsecured Notes Claims. 

d. Voting:  Class 4 is Impaired, and Holders of Class 4 Claims are entitled to vote to 
accept or reject the Plan.  

5. Class 4A — Convenience Class Claims 

a. Classification: Class 4A consists of all Convenience Class Claims. 

b. Allowance:  Notwithstanding any provisions of the Plan to the contrary, a 
Convenience Class Claim will be deemed Allowed, without offset, counterclaim 
or defense of any kind if it is: (i) set forth in a timely Filed Proof of Claim that is 
not validly objected to, (ii) listed on the Schedules in a specific dollar amount and 
not scheduled as unliquidated, contingent, or disputed, or (iii) set forth in a 
Convenience Class Election Form submitted by the Holder thereof (which may be 
submitted online at https://cases.primeclerk.com/gnc/) and acknowledged by the 
Plan Administrator to voluntarily and irrevocably reduce the aggregate amount of 
such Allowed Claim to $50,000 or less prior to the Convenience Class Election 
Deadline. 

c. Treatment:  Whether in the event of a Sale Transaction or a Restructuring, except 
to the extent that a Holder of an Allowed Convenience Class Claim agrees to a less 
favorable treatment, as soon as practicable following the Effective Date, each 
Holder of an Allowed Convenience Class Claim shall receive, in full and final 
satisfaction, compromise, settlement, release and discharge of and in exchange for 
such Allowed Convenience Class Claim, its Pro Rata Share of such amount of 
Cash from the Class 4/4A Distribution Amount as is allocated to Class 4A pursuant 
to the Committee Election. 

d. Voting:  Class 4A is Impaired, and Holders of Class 4A Convenience Claims  are 
entitled to vote to accept or reject the Plan.  

Case 20-11662-KBO    Doc 1347    Filed 10/07/20    Page 35 of 466



 

32 
 

27145408.1 

e. Notice:  The Debtors’ notice of the occurrence of the Effective Date shall set forth 
the Convenience Class Election Deadline and website for submitting Convenience 
Class Election Forms. 

6. Class 5 — Subordinated Securities Claims 

a. Classification: Class 5 consists of all Subordinated Securities Claims.   

b. Treatment:  Whether in the event of a Sale Transaction or a Restructuring, 
Subordinated Securities Claims shall be discharged, cancelled, and extinguished 
on the Effective Date.  Each Holder of Subordinated Securities Claims shall 
receive no recovery or distribution on account of such Subordinated Securities 
Claims.   

c. Voting:  Class 5 is Impaired, and Holders of Class 5 Subordinated Securities 
Claims are deemed to have rejected the Plan pursuant to section 1126(g) of the 
Bankruptcy Code.  Therefore, Holders of Class 5 Subordinated Securities Claims 
are not entitled to vote to accept or reject the Plan. 

7. Class 6 — Intercompany Claims 

a. Classification: Class 6 consists of all Intercompany Claims.   

b. Treatment:  No property will be distributed to the Holders of Allowed 
Intercompany Claims.  Unless otherwise provided for under the Plan, each 
Intercompany Claim will either be Reinstated or canceled and released at the 
option of the Debtors and, in the event of a Restructuring, in consultation with the 
Ad Hoc Group of Crossover Lenders.   

c. Voting:  Class 6 is either (i) Unimpaired and Holders of Class 6 Intercompany 
Claims are conclusively presumed to have accepted the Plan pursuant to section 
1126(f) of the Bankruptcy Code or (ii) Impaired and not receiving any distribution 
under the Plan and are deemed to have rejected the Plan pursuant to section 1126(g) 
of the Bankruptcy Code.  Therefore, in each case, Holders of Class 6 Intercompany 
Claims are not entitled to vote to accept or reject the Plan. 

8. Class 7 — Intercompany Interests 

a. Classification: Class 7 consists of all Intercompany Interests. 

b. Treatment:  Intercompany Interests shall receive no recovery or distribution and, 
in the event of a Restructuring, be Reinstated solely to the extent necessary to 
maintain the Debtors’ corporate structure, and in the event of a Sale Transaction 
that assumes or acquires such Intercompany Interests, be (i) if sold to the 
Successful Bidder, treated pursuant to the Sale Transaction Documents, or 
(ii) otherwise, Reinstated solely to the extent necessary to maintain the Debtors’ 
corporate structure.   

c. Voting:  Class 7 is either (i) Unimpaired and Holders of Class 7 Intercompany 
Interests are conclusively presumed to have accepted the Plan pursuant to section 
1126(f) of the Bankruptcy Code or (ii) Impaired and not receiving any distribution 
under the Plan and are deemed to have rejected the Plan pursuant to section 1126(g) 

Case 20-11662-KBO    Doc 1347    Filed 10/07/20    Page 36 of 466



 

33 
 

27145408.1 

of the Bankruptcy Code.  Therefore, in each case, Holders of Class 7 Intercompany 
Interests are not entitled to vote to accept or reject the Plan.  

9. Class 8 — Equity Interests 

a. Classification: Class 8 consists of all Equity Interests. 

b. Treatment:  Holders of Equity Interests shall receive no distribution on account of 
their Equity Interests.  On the Effective Date, all Equity Interests will be canceled 
and extinguished and will be of no further force or effect.   

c. Voting:  Class 8 is Impaired, and Holders of Class 8 Equity Interests are deemed 
to have rejected the Plan pursuant to section 1126(g) of the Bankruptcy Code.  
Therefore, Holders of Class 8 Equity Interests are not entitled to vote to accept or 
reject the Plan. 

C. [Reserved.] 

D. Acceptance or Rejection of the Plan 

1. Presumed Acceptance of Plan   

Claims in Class 1 are Unimpaired under the Plan and, therefore, their Holders are conclusively 
presumed to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code.  Therefore, Holders 
of Claims in Class 1 are not entitled to vote on the Plan and the votes of such Holders shall not be solicited. 

2. Voting Classes   

Claims in Classes 3, 4 and 4A are Impaired under the Plan and the Holders of Allowed Claims in 
Classes 3, 4 and 4A are entitled to vote to accept or reject the Plan.  

3. Deemed Rejection of the Plan 

Claims and Interests in Classes 5 and 8 are Impaired under the Plan and their Holders shall receive 
no distributions under the Plan on account of their Claims or Interests (as applicable) and are deemed to 
have rejected the Plan pursuant to section 1126(g) of the Bankruptcy Code.  Therefore, Holders of Claims 
and Interests in Classes 5 and 8 are not entitled to vote on the Plan and the votes of such Holders shall not 
be solicited. 

4. Presumed Acceptance of the Plan or Deemed Rejection of the Plan 

Holders of Claims and Interests in Classes 6 and 7 are either (a) Unimpaired and are, therefore, 
conclusively presumed to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code, or 
(b) Impaired and shall receive no distributions under the Plan and are, therefore, deemed to have rejected 
the Plan pursuant to Section 1126(g) of the Bankruptcy Code.  Therefore, Holders of Claims and Interests 
in Classes 6 and 7 are not entitled to vote on the Plan and votes of such Holders shall not be solicited. 

E. Nonconsensual Confirmation 

 Section 1129(a)(10) of the Bankruptcy Code shall be satisfied for purposes of Confirmation by 
acceptance of the Plan by an Impaired Class of Claims.  The Debtors shall seek Confirmation pursuant to 
section 1129(b) of the Bankruptcy Code with respect to any rejecting Class of Claims or Interests. 

F. Subordinated Claims 
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The allowance, classification, and treatment of all Allowed Claims and Interests, and the respective 
distributions and treatments under the Plan, shall take into account and conform to the relative priority and 
rights of the Claims and Interests in each Class in connection with any contractual, legal, and equitable 
subordination rights relating thereto, whether arising under general principles of equitable subordination, 
section 510 of the Bankruptcy Code, or otherwise.  Pursuant to section 510 of the Bankruptcy Code, except 
where otherwise provided herein, the Reorganized Debtors, reserve the right to re-classify any Allowed 
Claim or Interest in accordance with any contractual, legal, or equitable subordination rights relating 
thereto. 

G. Elimination of Vacant Classes 

Any Class of Claims that is not occupied as of the date of commencement of the Confirmation 
Hearing by the Holder of an Allowed Claim or a Claim temporarily Allowed under Bankruptcy Rule 3018 
(i.e., no Ballots are cast in a Class entitled to vote on the Plan) shall be deemed eliminated from the Plan 
for purposes of voting to accept or reject the Plan and for purposes of determining acceptances or rejection 
of the Plan by such Class pursuant to section 1129(a)(8) of the Bankruptcy Code. 

H. Intercompany Interests and Intercompany Claims 

 To the extent Reinstated under the Plan, distributions on account of Intercompany Interests and 
Intercompany Claims are not being received by Holders of such Intercompany Interests or Intercompany 
Interests on account of their Intercompany Interests or Intercompany Claims but for the purposes of 
administrative convenience and due to the importance of maintaining the corporate structure given the 
various foreign affiliate-subsidiaries of the Debtors, for the ultimate benefit of the Holders of New Common 
Equity, to preserve ordinary course intercompany operations and in exchange for the Debtors’ and 
Reorganized Debtors’ agreement under the Plan to make certain distributions to the Holders of Allowed 
Claims. 
 

 
 

MEANS FOR IMPLEMENTATION OF THE PLAN2 

A. General Settlement of Claims and Interests 

In consideration for the classification, distributions, releases, and other benefits provided under the 
Plan, on the Effective Date, the provisions of the Plan shall constitute a good-faith compromise and 
settlement of all Claims, Interests, Causes of Action and controversies resolved pursuant to the Plan.  The 
entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval of the compromise or 
settlement of all such Claims, Interests, Causes of Action and controversies, as well as a finding by the 
Bankruptcy Court that such compromise or settlement is in the best interests of the Debtors, their Estates 
and Holders of Claims and Interests is fair, equitable and is within the range of reasonableness.  
Distributions made to Holders of Allowed Claims are intended to be indefeasible. 

B. Restructuring Transactions 

1. Restructuring Transactions Generally 

In the event of a Restructuring, on the Effective Date or as soon as reasonably practicable thereafter, 
the Reorganized Debtors may, consistent with the terms of the Restructuring Support Agreement, take all 
                                                           
2  Unless otherwise specified, the provisions set forth in this Article shall apply in the event of a Restructuring or a 

Sale Transaction. 
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actions as may be necessary or appropriate to effect the Restructuring (including any transaction described 
in, approved by, contemplated by or necessary to effectuate the Plan), and as set forth in the Restructuring 
Transactions Memorandum, including:  (a) the execution and delivery of appropriate agreements or other 
documents of merger, consolidation, or reorganization containing terms that are consistent with the terms 
of the Plan and that satisfy the requirements of applicable law; (b) the filing of appropriate certificates of 
incorporation, merger, migration, consolidation, or other organizational documents with the appropriate 
governmental authorities pursuant to applicable law; and (c) all other actions that the Reorganized Debtors 
determine are necessary or appropriate. 

In the event of either a Restructuring or a Sale Transaction, the Confirmation Order shall and shall 
be deemed to, pursuant to both section 1123 and section 363 of the Bankruptcy Code, authorize, among 
other things, all actions as may be necessary or appropriate to effect any transaction described in, approved 
by, contemplated by, or necessary to effectuate the Plan. 

2. New Debt 

In the event of a Restructuring, on the Effective Date, the Reorganized Debtors specified in the 
New Debt Documentation will incur the New Debt as provided in the New Debt Documentation. 

3. New Common Equity  

In the event of a Restructuring, on the Effective Date, Reorganized GNC Holdings shall issue the 
New Common Equity to Holders of Allowed Claims as provided in the Plan. 

C. Sale Transaction 

In the event of a Sale Transaction and upon entry of the Sale Order, the Debtors shall be authorized 
to consummate the applicable Sale Transaction to the applicable Successful Bidder pursuant to the terms 
of the applicable Sale Transaction Documents, the Plan, and the Confirmation Order.  The Sale Transaction 
Proceeds, the Exit Cost Amount, the Wind-Down Amount, any reserves required pursuant to the Sale 
Transaction Documents, the Debtors’ rights under the Sale Transaction Documents, payments made 
directly by the Successful Bidder on account of any Assumed Liabilities under the Sale Transaction 
Documents, payments of Cure Costs made by the Successful Bidder pursuant to sections 365 or 1123 of 
the Bankruptcy Code, and/or all Causes of Action not previously settled, released, or exculpated under the 
Plan, if any, shall be used to fund the distributions to Holders of Allowed Claims against the Debtors in 
accordance with the treatment of such Claims and subject to the terms provided herein.  Effective as of the 
closing of the Sale Transaction, the Debtors, the Reorganized Debtors, and the Plan Administrator shall 
have no obligation or liability on account of any Assumed Liabilities and no Holder of an Assumed Liability 
shall have any Claim against the Debtors, their Estates, the Reorganized Debtors, or the Plan Administrator 
on account of such Assumed Liability.  Unless otherwise agreed in writing by the Debtors and the 
Successful Bidder, distributions required by this Plan or the Sale Transaction Documents on account of any 
Assumed Liabilities shall be the sole obligation of, and shall be paid solely by, the Successful Bidder. 

D. Corporate Existence 

In the event of a Restructuring, except as otherwise provided in the Plan, each Debtor shall continue 
to exist after the Effective Date as a separate corporate Entity, limited liability company, partnership, or 
other form, as the case may be, with all the powers of a corporation, limited liability company, partnership, 
or other form, as the case may be, pursuant to the applicable law in the jurisdiction in which each Debtor is 
incorporated or formed and pursuant to the respective certificate of incorporation and bylaws (or other 
formation documents) in effect prior to the Effective Date, except to the extent such certificate of 
incorporation and bylaws (or other formation documents) are amended by the Plan, by the Debtors, or 
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otherwise, and to the extent such documents are amended, such documents are deemed to be amended 
pursuant to the Plan and require no further action or approval.   

E. Vesting of Assets in the Reorganized Debtors 

Except as otherwise provided in the Plan (including in Article III.C) or any agreement, instrument, 
or other document incorporated herein, including the Restructuring Transactions Memorandum and New 
Debt Documentation, and except to the extent sold pursuant to the Sale Transaction Documents, on the 
Effective Date, all property of each Estate, including all Causes of Action, and any property acquired by 
any of the Debtors pursuant to the Plan shall vest in each respective Reorganized Debtor, free and clear of 
all Liens, Claims, charges, or other encumbrances; provided that, in accordance with Article IV.R, on the 
Effective Date, the Debtors and the Reorganized Debtors shall forever waive, relinquish, and release any 
and all Causes of Action the Debtors and their Estates had, have, or may have had under section 547 of the 
Bankruptcy Code and analogous non-bankruptcy law.  On and after the Effective Date, except as otherwise 
provided in the Plan, each Reorganized Debtor may operate its business and may use, acquire, or dispose 
of property and compromise or settle any Claims, Interests, or Causes of Action without supervision or 
approval by the Bankruptcy Court and free of any restrictions of the Bankruptcy Code or Bankruptcy Rules, 
including for the avoidance of doubt any restrictions on the use, acquisition, sale, lease, or disposal of 
property under section 363 of the Bankruptcy Code.   

F. Indemnification Provisions in Organizational Documents 

In the event of a Restructuring, as of the Effective Date, each Reorganized Debtor’s bylaws and 
other New Organizational Documents shall, to the fullest extent permitted by applicable law, provide for 
the indemnification, defense, reimbursement, exculpation, and/or limitation of liability of, and advancement 
of fees and expenses to, current and former managers, directors, officers, equity holders, members, 
employees, accountants, investment bankers, attorneys, other professionals, or agents of the Debtors and 
such current and former managers’, directors’, officers’, equity holders’, members’, employees’, 
accountants’, investment bankers’, attorneys’, other professionals’ and agents’ respective Affiliates at least 
to the same extent as set forth in the Indemnification Provisions, against any claims or causes of action 
whether direct or derivative, liquidated or unliquidated, fixed, or contingent, disputed or undisputed, 
matured or unmatured, known or unknown, foreseen or unforeseen, asserted or unasserted.  None of the 
Reorganized Debtors shall amend and/or restate its certificate of incorporation, bylaws, or similar 
organizational document after the Effective Date to terminate or adversely affect (1) any of the 
Indemnification Provisions or (2) the rights of such current and former managers, directors, officers, equity 
holders, members, employees, or agents of the Debtors and such current and former managers’, directors’, 
officers’, equity holders’, members’, employees’, and agents’ respective Affiliates referred to in the 
immediately preceding sentence.  

G. Cancellation of Agreements and Equity Interests 

Except as otherwise provided for in the Plan, on the later of the Effective Date and the date on 
which the relevant distributions are made pursuant to Article VI:  (a) (i) the obligations of the Debtors under 
the DIP Credit Agreements, the ABL FILO Credit Agreement, the Tranche B-2 Term Loan Credit 
Agreement, the Convertible Unsecured Notes Indenture, and any other note, bond, indenture, or other 
instrument or document directly or indirectly evidencing or creating any indebtedness of the Debtors, (ii) 
any certificate, equity security, share, purchase right, option, warrant, or other instrument or document 
directly or indirectly evidencing or creating an ownership interest in the Debtors (except, in each case, such 
certificates, notes or other instruments or documents evidencing indebtedness or obligation of or ownership 
interest in the Debtors that are Reinstated pursuant to the Plan), shall be cancelled solely as to the Debtors 
and their Affiliates, and the Reorganized Debtors and their Affiliates shall not have any continuing 
obligations thereunder; and (b) the obligations of the Debtors and their Affiliates pursuant, relating or 
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pertaining to any agreements, indentures, certificates of designation, bylaws or certificate or articles of 
incorporation or similar documents governing the shares, certificates, notes, bonds, indentures, purchase 
rights, options, or other instruments or documents evidencing or creating any indebtedness or obligation of 
or ownership interest in the Debtors (except such agreements, certificates, notes or other instruments 
evidencing indebtedness or obligation of or ownership interest in the Debtors that are specifically reinstated 
or entered into pursuant to the Plan) shall be released and discharged; except that:  

1. the DIP Facilities shall continue in effect solely for the purpose of:  (a) allowing the 
DIP Agents to receive distributions from the Debtors under the Plan and to make 
further distributions to the Holders of the DIP Facilities Claims on account of such 
Claims, as set forth in Article VI of the Plan; (b) preserving the DIP Agents and the 
DIP Lenders’ right to all amounts due under the DIP Credit Agreements and DIP 
Orders; and (c) preserving the DIP Agents’ and the DIP Lenders’ right to 
indemnification from the Debtors pursuant and subject to the terms of the DIP 
Facilities; 

2. the ABL FILO Credit Agreement shall continue in effect solely for the purpose of: (a) 
allowing the ABL FILO Agent to receive distributions from the Debtors under the Plan 
and to make further distributions to the Holders of the ABL FILO Term Loan Claims 
on account of such Claims, as set forth in Article VI of the Plan; (b) preserving the 
ABL FILO Agent and the Holders of ABL FILO Term Loan Claims’ right to all 
amounts due under the ABL FILO Credit Agreement; and (c) preserving the ABL 
FILO Agent’s and the Holders of ABL FILO Term Loan Claims’ right to 
indemnification from the Debtors pursuant and subject to the terms of the ABL FILO 
Term Loan; 

3. the Tranche B-2 Term Loan Credit Agreement shall continue in effect solely for the 
purpose of: (a) allowing the Tranche B-2 Term Loan Administrative Agent to receive 
distributions from the Debtors under the Plan and to make further distributions to the 
Holders of the Tranche B-2 Term Loan Claims on account of such Claims, as set forth 
in Article VI of the Plan; (b) preserving the Tranche B-2 Term Loan Agents and the 
Tranche B-2 Term Lenders’ right to all amounts due under the Tranche B-2 Term Loan 
Credit Agreement; and (c) preserving the Tranche B-2 Term Loan Agents’ and the 
Tranche B-2 Term Lenders’ right to indemnification from the Debtors pursuant and 
subject to the terms of the Tranche B-2 Term Loan; and 

4. the Convertible Unsecured Notes Indenture shall continue in effect solely for the 
purpose of: (a) preserving the Convertible Unsecured Notes Indenture Trustee’s right 
to payment, if any, of their fees and expenses, including the right to exercise its 
charging lien against any distributions to be made to beneficial holders of Allowed 
Convertible Unsecured Notes Claims prior to such distribution, to the extent the 
Convertible Unsecured Notes Indenture Trustee’s fees and expenses are not paid from 
any other source; and (b) preserving the right, if any, of the Unsecured  Notes Indenture 
Trustee to indemnification from the Debtors pursuant and subject to the terms of the 
Convertible Unsecured Notes Indenture; 

In the event of a Sale Transaction or Restructuring, prior to the Effective Date, the Debtors and their agents 
shall coordinate with the DTC, with the reasonable consent of the Committee and the Ad Hoc Group of 
Convertible Notes (and their successors and assigns if any), and the members of the Ad Hoc Group of 
Convertible Notes shall provide such information and take such actions as may be necessary to effectuate 
the waiver of certain distributions provided to such members of the Ad Hoc Group of Convertible Notes 
pursuant to this Plan. 
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H. Sources for Plan Distributions and Transfers of Funds Among Debtors 

In the event of a Restructuring, the Debtors shall fund Cash distributions under the Plan with: (1) 
Cash on hand, including Cash from operations and the proceeds of the DIP Facilities, and (2) the proceeds 
of the New Debt.  Cash payments to be made pursuant to the Plan will be made by the Reorganized Debtors 
or the Distribution Agent in accordance with Article VI.  Subject to any applicable limitations set forth in 
any post-Effective Date agreement (including the New Debt Documentation and the New Organizational 
Documents), the Reorganized Debtors will be entitled to transfer funds between and among themselves as 
they determine to be necessary or appropriate to enable the Reorganized Debtors to satisfy their obligations 
under the Plan.  Except as set forth herein, any changes in intercompany account balances resulting from 
such transfers will be accounted for and settled in accordance with the Debtors’ historical intercompany 
account settlement practices and will not violate the terms of the Plan. 

In the event of a Restructuring, from and after the Effective Date, the Reorganized Debtors, subject 
to any applicable limitations set forth in any post-Effective Date agreement (including the New Debt 
Documentation and the New Organizational Documents), shall have the right and authority without further 
order of the Bankruptcy Court to raise additional capital and obtain additional financing as the boards of 
directors of the applicable Reorganized Debtors deem appropriate; provided that the Class 4 Contingent 
Rights will provide that the consent of the Holders of a majority of the Class 4 Contingent Rights will be 
required for any action taken by the Reorganized Debtors with the primary purpose of materially and 
adversely affecting the rights of the Class 4 Contingent Rights. 

In the event of a Sale Transaction, the Debtors shall fund distributions under the Plan from Cash 
on hand (if any) and the Sale Transaction Proceeds in accordance with the terms of the Sale Transaction 
Documents, the Plan, and the Confirmation Order.  The Class 3 Plan Administrator Escrow Amount and 
Class 3 Additional Escrow Amount shall be funded from the Cash portion of the Sale Proceeds otherwise 
payable to Holders of Claims in Class 3.  Upon the completion of the wind-down of the Debtors’ estates, 
any unused portion of the Class 3 Plan Administrator Escrow Amount and Class 3 Additional Escrow 
Amount shall be distributed Pro Rata to Holders of Claims in Class 3. 

I. New Debt, Approval of New Debt Documentation 

In the event of a Restructuring, Confirmation of the Plan shall be deemed to constitute approval by 
the Bankruptcy Court of the New Debt and the New Debt Documentation (including all transactions 
contemplated thereby, such as any supplementation or additional syndication of the New Debt, and all 
actions to be taken, undertakings to be made and obligations to be incurred by the Reorganized Debtors in 
connection therewith, including the payment of all fees, indemnities and expenses provided for therein) 
and, subject to the occurrence of the Effective Date, authorization for the applicable Reorganized Debtors 
to enter into and perform their obligations under the New Debt Documentation and such other documents 
as may be reasonably required or appropriate, subject to the Definitive Document Consent Rights.   

In the event of a Restructuring, on the Effective Date, the New Debt Documentation shall constitute 
legal, valid, binding, and authorized obligations of the Reorganized Debtors, enforceable in accordance 
with their terms.  The financial accommodations to be extended pursuant to the New Debt Documentation 
are being extended, and shall be deemed to have been extended, in good faith, for legitimate business 
purposes, are reasonable, shall not be subject to avoidance, recharacterization, or subordination (including 
equitable subordination) for any purposes whatsoever, and shall not constitute preferential transfers, 
fraudulent conveyances, or other voidable transfers under the Bankruptcy Code or any other applicable 
non-bankruptcy law.  On the Effective Date, all of the Liens and security interests to be granted under the 
New Debt Documentation (1) shall be legal, binding, and enforceable Liens on, and security interests in, 
the collateral granted in accordance with the terms of the New Debt Documentation, (2) shall be deemed 
automatically perfected on the Effective Date, subject only to such Liens and security interests as may be 
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permitted under the New Debt Documentation, and (3) shall not be subject to avoidance, recharacterization, 
or subordination (including equitable subordination) for any purposes whatsoever and shall not constitute 
preferential transfers, fraudulent conveyances, or other voidable transfers under the Bankruptcy Code or 
any applicable non-bankruptcy law.  The Reorganized Debtors and the Entities granted such Liens and 
security interests are authorized to make all filings and recordings, and to obtain all governmental approvals 
and consents necessary to establish and perfect such Liens and security interests under the provisions of the 
applicable state, provincial, federal, or other law (whether domestic or foreign) that would be applicable in 
the absence of the Plan and the Confirmation Order (it being understood that perfection shall occur 
automatically by virtue of the entry of the Confirmation Order, and any such filings, recordings, approvals, 
and consents shall not be required), and will thereafter cooperate to make all other filings and recordings 
that otherwise would be necessary under applicable law to give notice of such Liens and security interests 
to third parties.     

J. Reorganized Debtors’ Ownership In the Event of a Restructuring 

1. New Common Equity 

On the Effective Date, Reorganized GNC Holdings shall issue or reserve for issuance all of the 
New Common Equity in accordance with the terms of the Plan and as set forth in the Restructuring 
Transactions Memorandum.  The issuance of the New Common Equity by Reorganized GNC Holdings for 
distribution pursuant to the Plan is authorized without the need for further corporate action and all of the 
shares of New Common Equity issued or issuable pursuant to the Plan shall be duly authorized, validly 
issued, fully paid, and non-assessable.   

The New Common Equity will not be registered nor listed on any securities exchange as of the 
Effective Date and will not be made eligible for book-entry clearance on, or otherwise issued through, DTC. 

2. Management Incentive Plan 

In the event of a Restructuring, on the Effective Date, the New Board will adopt, the Management 
Incentive Plan, and as soon as practicable thereafter, but in no event later than the date set forth in the Plan 
Supplement, shall make grants thereunder. 

K. Exemption from Registration Requirements 

 In the event of a Restructuring, the offering, issuance, and distribution of any Securities, including 
the New Common Equity in exchange for Claims pursuant to Article III of the Plan shall be exempt from, 
among other things, the registration requirements of Section 5 of the Securities Act pursuant to section 1145 
of the Bankruptcy Code.  Except as otherwise provided in the Plan or the governing certificates or 
instruments, any and all such New Common Equity so issued under the Plan will be freely tradable under 
the Securities Act by the recipients thereof, subject to: (1) the provisions of section 1145(b)(1) of the 
Bankruptcy Code relating to the definition of an underwriter in Section 2(a)(11) of the Securities Act, and 
compliance with any applicable state or foreign securities laws, if any, and any rules and regulations of the 
SEC, if any, applicable at the time of any future transfer of such Securities or instruments; (2) the 
restrictions, if any, on the transferability of such Securities and instruments included in the New 
Organizational Documents; and (3) any other applicable regulatory approval. 

 Should the Reorganized Debtors elect on or after the Effective Date to reflect any ownership of the 
New Common Equity through the facilities of the DTC, the Reorganized Debtors need not provide any 
further evidence other than the Plan or the Confirmation Order with respect to the treatment of the New 
Common Equity under applicable securities laws. 
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 Notwithstanding anything to the contrary in the Plan, no Entity (including, for the avoidance of 
doubt, DTC) shall be entitled to require a legal opinion regarding the validity of any transaction 
contemplated by the Plan, including, for the avoidance of doubt, whether the New Common Equity is 
exempt from registration and/or eligible for DTC book-entry delivery, settlement, and depository services.  
DTC shall be required to accept and conclusively rely upon the Plan or Confirmation Order in lieu of a 
legal opinion regarding whether the New Common Equity is exempt from registration and/or eligible for 
DTC book-entry delivery, settlement, and depository services. 

L. Organizational Documents 

In the event of a Restructuring, subject to Articles IV.E and IV.F of the Plan, the Reorganized 
Debtors shall enter into such agreements and amend their corporate governance documents to the extent 
necessary to implement the terms and provisions of the Plan, which shall (1) contain terms consistent with 
the Plan Supplement, subject to the Definitive Document Consent Rights, (2) authorize the issuance, 
distribution, and reservation of the New Common Equity to the Entities entitled to receive such issuances, 
distributions and reservations, as applicable under the Plan, and (3) pursuant to and only to the extent 
required by section 1123(a)(6) of the Bankruptcy Code, and limited as necessary to facilitate compliance 
with non-bankruptcy federal laws, prohibit the issuance of non-voting equity securities.  The members of 
the New Board shall be identified in the Plan Supplement.  Without limiting the generality of the foregoing, 
as of the Effective Date, the Reorganized Debtors shall be governed by the applicable New Organizational 
Documents.  From and after the Effective Date, the organizational documents of each of the Reorganized 
Debtors will comply with section 1123(a)(6) of the Bankruptcy Code, as applicable. 

In the event of a Restructuring, on or immediately before the Effective Date, each Reorganized 
Debtor will file its New Organizational Documents with the applicable Secretary of State and/or other 
applicable authorities in its state of incorporation or formation in accordance with the applicable laws of its 
state of incorporation or formation, to the extent required for such New Organizational Documents to 
become effective.  After the Effective Date, the Reorganized Debtors may amend and restate the formation, 
incorporation, organizational, and constituent documents, as applicable, as permitted by the laws of its 
jurisdiction of formation or incorporation, as applicable, and the terms of such documents. 

M. New Stockholders Agreement 

In the event of a Restructuring, on the Effective Date, Reorganized GNC Holdings shall enter into 
and deliver the New Stockholders Agreement, in substantially the form included in the Plan Supplement, 
to each Holder of New Common Equity, and such parties shall be deemed to, without further notice or 
action, to have agreed to be bound thereby as if an original party thereto as a “Stockholder,” in each case 
without the need for execution by any party thereto other than Reorganized GNC Holdings. 

N. Exemption from Certain Transfer Taxes and Recording Fees 

In the event of a Restructuring, to the fullest extent permitted by section 1146(a) of the Bankruptcy 
Code, any transfer from a Debtor to a Reorganized Debtor or to any Entity pursuant to, in contemplation 
of, or in connection with the Plan (including, if applicable, the Sale Transaction) or pursuant to:  (1) the 
issuance, distribution, transfer, or exchange of any debt, securities, or other interest in the Debtors or the 
Reorganized Debtors; (2) the creation, modification, consolidation, or recording of any mortgage, deed of 
trust or other security interest, or the securing of additional indebtedness by such or other means; (3) the 
making, assignment, or recording of any lease or sublease; or (4) the making, delivery, or recording of any 
deed or other instrument of transfer under, in furtherance of, or in connection with, the Plan, including any 
deeds, bills of sale, assignments, or other instrument of transfer executed in connection with any transaction 
arising out of, contemplated by, or in any way related to the Plan, shall not be subject to any U.S. federal, 
state or local document recording tax, stamp tax, conveyance fee, intangibles, or similar tax, mortgage tax, 

Case 20-11662-KBO    Doc 1347    Filed 10/07/20    Page 44 of 466



 

41 
 

27145408.1 

real estate transfer tax, mortgage recording tax, Uniform Commercial Code filing or recording fee, 
regulatory filing or recording fee, or other similar tax or governmental assessment, and the appropriate U.S. 
state or local governmental officials or agents shall forego the collection of any such tax or governmental 
assessment and to accept for filing and recordation any of the foregoing instruments or other documents 
without the payment of any such tax or governmental assessment. 

O. Other Tax Matters 

 In the event of a Restructuring, from and after the Effective Date, the Reorganized Debtors, 
including Reorganized GNC Holdings, shall be authorized to make and to instruct any of their wholly-
owned subsidiaries to make any elections available to them under applicable law with respect to the tax 
treatment of the Restructuring Transactions as specified in the Restructuring Transactions Memorandum.   
 
P. Directors and Officers of the Reorganized Debtors In the Event of a Restructuring  

1. The New Board 

As of the Effective Date, the terms of the current members of the board of directors of GNC 
Holdings shall expire and, without further order of the Bankruptcy Court or other corporate action by the 
Debtors or the Reorganized Debtors, the New Board shall be approved.  The New Board or managers (as 
applicable) and the officers of the Reorganized Debtors shall be appointed in accordance with the respective 
New Organizational Documents.  The officers and overall management structure of Reorganized Debtors, 
and all officers and management decisions with respect to Reorganized Debtors (and/or any of its direct or 
indirect subsidiaries), compensation arrangements, and affiliate transactions shall be subject to the required 
approvals and consents set forth in the New Organizational Documents. 

Pursuant to section 1129(a)(5) of the Bankruptcy Code, the Debtors will, to the extent reasonably 
practicable, disclose in advance of Confirmation the number of members on the New Board and the identity 
and affiliations of any person proposed to serve on the New Board.   

From and after the Effective Date, each director, officer, or manager of the Reorganized Debtors 
shall be appointed and serve pursuant to the terms of its respective charters and bylaws or other formation 
and constituent documents, and the New Organizational Documents, and applicable laws of the respective 
Reorganized Debtor’s jurisdiction of formation.  To the extent that any such director or officer of the 
Reorganized Debtors is an “insider” pursuant to section 101(31) of the Bankruptcy Code, the Debtors will 
disclose the nature of any compensation to be paid to such director or officer. 

2. Senior Management 

 The existing officers of the Debtors as of the Effective Date shall remain in their current capacities 
as officers of the Reorganized Debtors, subject to the ordinary rights and powers of the New Board to 
remove or replace them in accordance with the New Organizational Documents and any applicable 
employment agreements that are assumed pursuant to the Plan. 

Q. Directors and Officers Insurance Policies 

Notwithstanding anything to the contrary in Article V.A of the Plan, to the extent the Debtors’ 
D&O Liability Insurance Policies have not already been assumed and assigned pursuant to the Sale Order 
or Sale Transaction Documents, in the event of either a Restructuring or a Sale Transaction (i) on the 
Effective Date the Reorganized Debtors shall be deemed to have assumed all of the Debtors’ D&O Liability 
Insurance Policies (including, without limitation, any “tail policy” and all agreements, documents, or 
instruments related thereto) in effect prior to the Effective Date pursuant to sections 105 and 365(a) of the 
Bankruptcy Code, without the need for any further notice to or action, order, or approval of the Bankruptcy 
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Court; (ii) confirmation of the Plan shall not discharge, impair, or otherwise modify any indemnity 
obligations assumed by the foregoing assumption of the D&O Liability Insurance Policies, and each such 
indemnity obligation will be deemed and treated as an Executory Contract that has been assumed by the 
Debtors under the Plan as to which no Proof of Claim need be filed; (iii) the Debtors and, after the Effective 
Date, the Reorganized Debtors shall retain the ability to supplement such D&O Liability Insurance Policies 
as the Debtors or Reorganized Debtors, as applicable, may deem necessary on terms and at an expense 
reasonably acceptable to the Consenting Creditors; and (iv) for the avoidance of doubt, entry of the 
Confirmation Order will constitute the Bankruptcy Court’s approval of the Reorganized Debtors’ foregoing 
assumption of each of the unexpired D&O Liability Insurance Policies.   

In addition, in the event of a Restructuring or a Sale Transaction, on or after the Effective Date, 
none of the Reorganized Debtors shall terminate or otherwise reduce the coverage under any D&O Liability 
Insurance Policies (including, without limitation, any “tail policy” and all agreements, documents, or 
instruments related thereto) in effect on or prior to the Effective Date, with respect to conduct occurring 
prior thereto, and all current and former directors, officers, and managers of the Debtors who served in such 
capacity at any time prior to the Effective Date shall be entitled to the full benefits of any such policies for 
the full term of such policies regardless of whether such current and former directors, officers, and managers 
remain in such positions after the Effective Date, all in accordance with the terms and conditions of the 
D&O Liability Insurance Policies, which shall not be altered. 

For the avoidance of doubt, in the event of a Restructuring or a Sale Transaction, on and after the 
Effective Date, each of the Reorganized Debtors shall be authorized to purchase a directors’ and officers’ 
liability insurance policy for the benefit of their respective directors, members, trustees, officers, and 
managers in the ordinary course of business. 

R. Preservation of Rights of Action 

In accordance with section 1123(b) of the Bankruptcy Code, but subject to the releases set forth in 
this section and in Article IX below, and to the extent not transferred to the Successful Bidder pursuant to 
the Sale Transaction, all Causes of Action that a Debtor may hold against any Entity shall vest in the 
applicable Reorganized Debtor on the Effective Date.  Thereafter, the Reorganized Debtors shall have the 
exclusive right, authority, and discretion to determine and to initiate, file, prosecute, enforce, abandon, 
settle, compromise, release, withdraw, or litigate to judgment any such Causes of Action, whether arising 
before or after the Petition Date, and to decline to do any of the foregoing without the consent or approval 
of any third party or further notice to or action, order, or approval of the Bankruptcy Court.  No Entity may 
rely on the absence of a specific reference in the Plan, the Plan Supplement, or the Disclosure 
Statement to any specific Cause of Action as any indication that the Debtors or Reorganized Debtors 
will not pursue any and all available Causes of Action.  The Debtors and Reorganized Debtors 
expressly reserve all rights to prosecute any and all Causes of Action against any Entity, except as 
otherwise expressly provided in the Plan, and, therefore, no preclusion doctrine, including the doctrines 
of res judicata, collateral estoppel, issue preclusion, claim preclusion, estoppel (judicial, equitable or 
otherwise) or laches, shall apply to any Cause of Action upon, after, or as a consequence of the Confirmation 
or the occurrence of the Effective Date. 

Notwithstanding any provision in the Plan or any order entered in these Chapter 11 Cases, as of the 
Effective Date, the Debtors and Reorganized Debtors forever waive, relinquish, and release any and all 
Causes of Action the Debtors and their Estates had, have, or may have against any Released Party. 

Notwithstanding any provision in the Plan or any order entered in these Chapter 11 Cases, as of the 
Effective Date, the Debtors and Reorganized Debtors forever waive, relinquish, and release any and all 
Causes of Action the Debtors and their Estates had, have, or may have, against any Entity (irrespective of 
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whether such Entity is a Released Party), that arise under section 547 of the Bankruptcy Code or analogous 
non-bankruptcy law. 

S. Corporate Action 

In the event of a Restructuring, subject to the Restructuring Support Agreement, upon the Effective 
Date, all actions contemplated by the Plan and the Plan Supplement shall be deemed authorized, approved, 
and, to the extent taken prior to the Effective Date, ratified without any requirement for further action by 
Holders of Claims or Interests, directors, managers, or officers of the Debtors, the Reorganized Debtors, or 
any other Entity, including: (1) rejection or assumption, as applicable, of Executory Contracts and 
Unexpired Leases; (2) selection of the directors, managers, and officers for the Reorganized Debtors; (3) the 
execution of the New Debt Documentation, and the New Organizational Documents; (4) the issuance and 
distribution of the New Common Equity; (5) implementation of the Restructuring Transactions; and (6) all 
other acts or actions contemplated, or reasonably necessary or appropriate to promptly consummate the 
transactions contemplated by the Plan (whether to occur before, on, or after the Effective Date).  All matters 
provided for in the Plan involving the company structure of the Debtors, and any company action required 
by the Debtors in connection therewith, shall be deemed to have occurred on, and shall be in effect as of, 
the Effective Date, without any requirement of further action by the security holders, directors, managers, 
authorized persons, or officers of the Debtors. 

In the event of a Restructuring, on or prior to the Effective Date, the appropriate officers, directors, 
managers, or authorized persons of the Debtors, (including any president, vice-president, chief executive 
officer, treasurer, general counsel, or chief financial officer thereof) shall be authorized and directed to 
issue, execute and deliver the agreements, documents, securities, certificates of incorporation, certificates 
of formation, bylaws, operating agreements, and instruments contemplated by the Plan (or necessary or 
desirable to effect the transactions contemplated by the Plan) in the name of and on behalf of the applicable 
Debtors or applicable Reorganized Debtors including (x) the New Debt Documentation and the New 
Organizational Documents, and (y) any and all other agreements, documents, securities, and instruments 
relating to the foregoing.  The authorizations and approvals contemplated by this Article IV.S shall be 
effective notwithstanding any requirements under non-bankruptcy law. 

T. Effectuating Documents; Further Transactions 

In the event of a Restructuring, prior to, on, and after the Effective Date, the Debtors and 
Reorganized Debtors and the directors, managers, officers, authorized persons, and members of the boards 
of directors or managers and directors thereof, are authorized to and may issue, execute, deliver, file, or 
record such contracts, securities, notes, instruments, certificates, releases, and other agreements or 
documents and take such actions as may be necessary or appropriate to effectuate, implement, and further 
evidence the terms and provisions of the Plan, the New Debt Documentation, the New Organizational 
Documents, and any Securities issued pursuant to the Plan in the name of and on behalf of the Reorganized 
Debtors, without the need for any approvals, authorizations, actions, or consents except for those expressly 
required pursuant to the Plan or the Restructuring Support Agreement. 

U. Corporate Structuring Transactions  

Notwithstanding anything to the contrary in the Plan, the Debtors (with the consent of the Required 
Consenting Term Lenders and the Required FILO Ad Hoc Group Members) or the Reorganized Debtors 
(with the consent of the Required Consenting Term Lenders and the Required FILO Ad Hoc Group 
Members), as applicable, may structure the Restructuring Transactions (a) in a tax-efficient manner 
designed to preserve the Debtors’ favorable tax attributes for the benefit of the Reorganized Debtors and 
the holders of the New Common Equity following the consummation of the Restructuring Transaction and 
(b) to enable the Company or its successor to emerge on the Effective Date in the organizational form, and 
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with the tax structure and tax elections, requested or consented to by the Required Consenting Term Lenders 
and the Required FILO Ad Hoc Group Members.  Without limiting the foregoing, and subject to the prior 
consent of or at the express direction of the Required Consenting Term Lenders and the Required FILO Ad 
Hoc Group Members, such tax related structuring may be effectuated through one or more of the following 
means (or such other means requested or consented to by the Required Consenting Term Lenders and the 
Required FILO Ad Hoc Group Members) to be set forth more fully in the Plan Supplement: (x) on or prior 
to the Effective Date, the Debtors or the Reorganized Debtors may effectuate internal corporate 
reorganizations (i) to preserve and/or house in a holding entity the Debtors’ favorable tax attributes, 
including, without limitation, the Debtors’ net operating losses, (ii) to contribute certain of the Debtors’ 
assets to one or more subsidiaries; (iii) to convert into, transfer its assets to or cause the equity interests in 
it to be transferred to, in each case, a limited liability company or a limited partnership, and/or (iv) as a 
result of which the holders of Tranche B-2 Term Loan Claims will hold a portion of their equity interests 
in the reorganized Company through a corporation (the “Corporation”) and another portion of such equity 
interests through a limited liability company or a limited partnership; (y) on or prior to the Agreement 
Effective Date, the Consenting Term Lenders may sell or assign their Tranche B-2 Term Loan Claims (or 
the rights to receive the New Common Equity that such holders would receive under the Plan on account 
of such of Tranche B-2 Term Loan Claims) to third-party investors, subject to the terms of the Restructuring 
Support Agreement; and (z) the Debtors or Reorganized Debtors may issue new preferred equity or 
common equity to third-party investors.  

V. Company Status Upon Emergence 

In the event of a Restructuring, following the Effective Date and subject to the terms and conditions 
of the New Organizational Documents, the New Board will direct the Reorganized Debtors’ determination 
regarding a public listing, if any, of the New Common Equity in accordance with the New Organizational 
Documents. 

W. Wind-Down 

In the event of a Sale Transaction, on and after the Effective Date, in accordance with the Wind-
Down Budget, the Reorganized Debtors shall (1) continue in existence for purposes of (a) winding down 
the Debtors’ businesses and affairs as expeditiously as reasonably possible, (b) resolving Disputed Claims 
as provided hereunder, (c) paying Allowed Claims not assumed by the Successful Bidder as provided 
hereunder, (d) filing appropriate tax returns, (e) complying with their continuing obligations under the Sale 
Transaction Documents (including with respect to the transfer of permits to the Successful Bidder as 
contemplated therein), and (f) administering the Plan in an efficacious manner; and (2) thereafter liquidate 
as set forth in the Plan. The Plan Administrator shall carry out these actions for the Reorganized Debtors; 
provided that any tax liability of the Debtors or Reorganized Debtors shall be paid in accordance with the 
Stalking Horse Agreement, and the Plan Administrator shall have no obligation to pay any tax liability of 
the Debtors or Reorganized Debtors, nor shall any such obligation be paid from the Wind-Down Amount, 
the Class 4/4A Distribution Amount, or any proceeds of the Class 4 Contingent Rights or Class 4 Notes. 

X. Wind-Down Amount. 

In the event of a Sale Transaction, on the Effective Date, the Debtors shall retain proceeds from the 
Sale Transaction Proceeds, or, if applicable, Cash  that is not acquired by the Successful Bidder, in an 
amount equal to the Wind-Down Amount in accordance with the terms of the Wind-Down Budget. Any 
remaining amounts in the Wind-Down Amount following all required distributions therefrom in accordance 
with the terms of the Wind-Down Budget shall promptly be transferred in accordance with the terms of the 
Plan and the Wind-Down Budget. 

Y. Plan Administrator. 
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In the event of a Sale Transaction, on and after the Effective Date, the Plan Administrator shall act 
for the Debtors in the same fiduciary capacity as applicable to a board of managers, directors, and officers, 
subject to the provisions hereof (and all certificates of formation, membership agreements, and related 
documents are deemed amended by the Plan to permit and authorize the same).  On the Effective Date, the 
authority, power, and incumbency of the persons acting as managers and officers of the Debtors shall be 
deemed to have terminated and such persons shall be deemed to have resigned, and the Plan Administrator 
shall (a) be deemed to be the sole shareholder of Reorganized GNC Holdings and (b) be appointed as the 
sole manager and sole officer of each of the Debtors (except to the extent a natural person must serve in 
such capacity, in which instance a representative of the Plan Administrator shall be appointed and shall 
exercise the authority of the Plan Administrator in such capacity) and shall succeed to the powers of the 
Debtors’ managers, directors, and officers.  From and after the Effective Date, the Plan Administrator shall 
be the sole representative of, and shall act for, the Debtors.  The Plan Administrator shall use commercially 
reasonable efforts to operate in a manner consistent with the Wind-Down Budget.  The Plan Administrator 
shall carry out any necessary functions required of the Debtors or the Reorganized Debtors by the Sale 
Transaction Documents. 

The Reorganized Debtors shall indemnify and hold harmless (i) the Plan Administrator (in its 
capacity as such and as officer, director, and/or manager of the Debtors and as sole shareholder of 
Reorganized GNC Holdings, and including any natural person serving as a representative of the Plan 
Administrator in any of the foregoing capacities), and (ii) Professionals retained by the Reorganized 
Debtors (collectively, the “Indemnified Parties”), from and against and with respect to any and all liabilities, 
losses, damages, claims, costs, and expenses, including but not limited to costs and expenses of 
investigating, analyzing and responding to claims, and attorneys’ fees arising out of or due to their actions 
or omissions, or consequences of such actions or omissions, other than acts or omissions resulting from 
such Indemnified Party’s gross negligence, fraud, or willful misconduct, with respect to the Reorganized 
Debtors or the implementation or administration of this Plan or the Plan Administrator Agreement.  To the 
extent an Indemnified Party asserts a claim for indemnification as provided above, the legal fees and related 
costs incurred by counsel to the such Indemnified Party in monitoring and participating in the defense of 
such claims giving rise to the asserted right of indemnification shall be advanced to such Indemnified Party 
(and such Indemnified Party undertakes to repay such amounts if it ultimately shall be determined through 
a Final Order that such Indemnified Party is not entitled to be indemnified therefor).  The indemnification 
provisions of this Plan and the Plan Administrator Agreement shall remain available to and be binding upon 
any former Plan Administrator or the estate of any decedent Plan Administrator (including any natural 
person that serves or has served as a representative of a current, former, or, decedent Plan Administrator in 
its capacity as officer, director, manager, and/or sole shareholder of the Reorganized Debtors) and shall 
survive the termination of the Plan Administrator Agreement.   

Z. Dissolution of the Boards of the Debtors. 

In the event of a Sale Transaction, as of the Effective Date, the Plan Administrator shall act as the 
sole officer, director, and manager, as applicable, of the Debtors with respect to their affairs and shall be 
the sole shareholder of Reorganized GNC Holdings.  Subject in all respects to the terms of this Plan, the 
Plan Administrator shall have the power and authority to take any action necessary to wind down and 
dissolve any of the Debtors, and shall (a) file a certificate of dissolution for any of the Debtors, together 
with all other necessary corporate and company documents, to effect the dissolution of the Debtors under 
the applicable laws of the applicable state(s) of formation; and (b) complete and file all final or otherwise 
required federal, state, and local tax returns and shall pay taxes required to be paid for any of the Debtors.  
Pursuant to section 505(b) of the Bankruptcy Code, the Plan Administrator, on behalf of the Reorganized 
Debtors, shall have the power to request an expedited determination of any unpaid tax liability of any of 
the Debtors, their Estates, or the Reorganized Debtors for any tax incurred during the administration of such 
Debtor’s Chapter 11 Case, as determined under applicable tax laws. 
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The filing by the Plan Administrator of any of the Debtors’ certificate of dissolution shall be 
authorized and approved in all respects without further action under applicable law, regulation, order, or 
rule, including any action by the stockholders, members, board of directors, or board of managers of any of 
the Debtors or any of their affiliates. 

AA. Closing the Chapter 11 Cases. 

In the event of a Sale Transaction, when all Disputed Claims have become Allowed or disallowed 
and all remaining Cash has been distributed in accordance with the Plan, the Plan Administrator shall seek 
authority from the Bankruptcy Court to close any remaining Chapter 11 Cases of the Debtors in accordance 
with the Bankruptcy Code and the Bankruptcy Rules. 

BB. Class 4 Contingent Rights. 

In the event of a Restructuring, the Class 4 Contingent Rights will be issued in accordance with the 
terms hereof to Holders of Class 4 Claims on the Effective Date, or as promptly as practicable thereafter. 
The Class 4 Contingent Rights will be uncertificated, and each holder of Class 4 Contingent Rights shall 
take and hold its uncertificated interest therein subject to all of the terms and provisions of the Plan and the 
Confirmation Order. The Class 4 Contingent Rights shall not be transferable.  Distributions of Class 4 
Contingent Rights will be effectuated by the entry of the names of the holders and their respective interests 
in the Class 4 Contingent Rights in the books and records of the Reorganized Debtors, through the issuance 
of non-transferrable escrow CUSIPs to reserve the entitlements in respect of Class 4 Claims held through 
DTC, or a combination of the foregoing at the option of the Reorganized Debtors.  

CC. Class 4 Notes 

In the event of a Sale Transaction, the Class 4 Notes will be issued in accordance with the terms 
thereof to the Plan Administrator for the benefit of Holders of Allowed Class 4 Claims, subject to the terms 
of this Plan. 

 
 

TREATMENT OF EXECUTORY CONTRACTS  
AND UNEXPIRED LEASES; EMPLOYEE BENEFITS; AND INSURANCE POLICIES 

A. Assumption and Rejection of Executory Contracts and Unexpired Leases 

In the event a Sale Transaction is consummated, on the Effective Date, any Executory Contract or 
Unexpired Lease will be deemed rejected if such Executory Contract or Unexpired Lease (i) is not assumed 
and assigned pursuant to the Sale Transaction Documents, (ii) has not previously been rejected by order of 
the Bankruptcy Court; (iii) is not identified in the Plan Supplement as a contract or lease to be assumed; 
(iv) is not expressly assumed pursuant to the terms of this Plan; (v) has not expired or terminated by its own 
terms on or prior to the Effective Date; or (vi) has not been assumed or is not the subject of a motion to 
assume on the Confirmation Date. 

In the event no Sale Transaction is consummated, on the Effective Date, except as otherwise 
provided herein, each of the Executory Contracts and Unexpired Leases not previously assumed, or 
assumed and assigned as applicable in accordance with the Plan or rejected pursuant to an order of the 
Bankruptcy Court will be deemed assumed as of the Effective Date pursuant to sections 365 and 1123 of 
the Bankruptcy Code except any Executory Contract or Unexpired Lease (1) identified on the Rejected 
Executory Contract/Unexpired Lease List (which shall initially be filed with the Bankruptcy Court on the 
Plan Supplement Filing Date) as a contract or lease to be rejected, (2) that is the subject of a separate motion 
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or notice to reject pending as of the Confirmation Date, or (3) that previously expired or terminated pursuant 
to its own terms (disregarding any terms the effect of which is invalidated by the Bankruptcy Code).   

Entry of the Confirmation Order by the Bankruptcy Court shall constitute an order approving the 
assumptions or rejections of the Executory Contracts and Unexpired Leases pursuant to sections 365(a) and 
1123 of the Bankruptcy Code and effective on the occurrence of the Effective Date.  Each Executory 
Contract and Unexpired Lease assumed pursuant to the Plan or by Bankruptcy Court order, and not assigned 
to a third party (including the Successful Bidder in the event of a Sale Transaction) on or prior to the 
Effective Date, shall re-vest in and be fully enforceable by the applicable Reorganized Debtor in accordance 
with its terms, except as such terms may have been modified by order of the Bankruptcy Court.  To the 
maximum extent permitted by law, assumption of any Executory Contract or Unexpired Lease and/or 
consummation of any other Restructuring Transaction under the Plan shall not constitute a breach or default 
as the result of any provision in any Executory Contract or Unexpired Lease that restricts or prevents, or 
purports to restrict or prevent, or would otherwise be breached or deemed breached by, the assumption of 
such Executory Contract or Unexpired Lease or the execution of any other Restructuring Transaction 
(including any “change of control” provision).  For the avoidance of doubt, consummation of the 
Restructuring Transactions shall not be deemed an assignment of any Executory Contract or Unexpired 
Lease of the Debtors, notwithstanding any change in name, organizational form, or jurisdiction of 
organization of any Debtor in connection with the occurrence of the Effective Date.   

Notwithstanding anything to the contrary in the Plan, the Debtors or Reorganized Debtors, as 
applicable, subject to the Definitive Document Consent Rights, reserve the right to amend or supplement 
the Rejected Executory Contract/Unexpired Lease List in their discretion prior to the Confirmation Date 
(or such later date as may be permitted by Article V.B or Article V.E below), provided that the Debtors 
shall give prompt notice of any such amendment or supplement to any affected counterparty and such 
counterparty shall have no less than seven (7) days to object thereto on any grounds. 

Notwithstanding anything to the contrary herein, in the event of a Sale Transaction, the terms of 
the Sale Transaction Documents, the Sale Order and any other related orders of the Bankruptcy Court, to 
the extent inconsistent with the terms of this Plan, shall govern the assumption of Executory Contracts and 
Unexpired Leases; provided, that if the Sale Transaction Documents, the Sale Order and any other related 
orders of the Bankruptcy Court do not provide for the assumption of an Executory Contract, the terms of 
the Plan will govern the assumption or rejection of such Executory Contract.     

B. Cure of Defaults for Assumed Executory Contracts and Unexpired Leases 

Any monetary defaults under each Executory Contract and Unexpired Lease to be assumed 
pursuant to the Plan shall be satisfied, pursuant to section 365(b)(1) of the Bankruptcy Code, by payment 
of the Cure Cost in Cash on the Effective Date or as soon as reasonably practicable, subject to the limitation 
described below, or on such other terms as the parties to such Executory Contract or Unexpired Lease may 
otherwise agree.  No later than the Plan Supplement Filing Date, to the extent not previously filed with the 
Bankruptcy Court and served on affected counterparties, the Debtors shall provide notices of the proposed 
assumption and proposed Cure Costs to be sent to applicable counterparties (including via e-mail to such 
counterparties and their respective counsel to the extent known), together with procedures for objecting 
thereto and for resolution of disputes by the Bankruptcy Court.  Any objection by a contract or lease 
counterparty to a proposed assumption or related Cure Cost must be filed, served, and actually received by 
the Debtors by the date on which objections to Confirmation are due (or such other date as may be provided 
in the applicable assumption notice).   

Any counterparty to an Executory Contract or Unexpired Lease that fails to object timely to the 
proposed assumption or Cure Cost will be deemed to have assented to such assumption and Cure Cost.  
Any timely objection to a proposed assumption or Cure Cost will be scheduled to be heard by the 
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Bankruptcy Court at the Reorganized Debtors’ first scheduled omnibus hearing after the date that is 10 days 
after the date on which such objection is filed.  In the event of a dispute regarding (1) the amount of any 
Cure Cost, (2) the ability of the Reorganized Debtors or any assignee to provide “adequate assurance of 
future performance” within the meaning of section 365(b) of the Bankruptcy Code under any Executory 
Contract or the Unexpired Lease, and/or (3) any other matter pertaining to assumption and/or assignment, 
then such dispute shall be resolved by a Final Order; provided that the Debtors or Reorganized Debtors 
may settle any such dispute and shall pay any agreed upon Cure Cost without any further notice to any 
party or any action, order, or approval of the Bankruptcy Court; provided, further, that notwithstanding 
anything to the contrary herein, the Reorganized Debtors reserve the right to not assume any Executory 
Contract or Unexpired Lease previously designated for assumption within 10 days after the entry of a Final 
Order resolving a material objection to the assumption or to the proposed Cure Cost, at which time such 
Executory Contract or Unexpired Lease will be deemed to have been rejected as of the Confirmation Date 
and the Reorganized Debtors shall remain responsible for obligations incurred prior to the date notice of 
non-assumption is given (or, in the case of nonresidential real property leases, Surrendered Possession).   If 
a franchisee cannot provide adequate assurance of future performance satisfactory to its applicable landlord, 
the Successful Bidder has the option to (i) take an assignment of the applicable primary lease and the 
franchise agreement, or (ii) reject the primary lease, the sublease and the corresponding franchise 
agreement; provided that (x) notice of the Successful Bidder’s decision shall be filed with the Bankruptcy 
Court prior to or on the earlier of the closing of the Sale Transaction or Confirmation, and (y) assumption 
or rejection such Executory Contract or Unexpired Lease shall then be effective as of the date of such 
notice. 

Assumption of any Executory Contract or Unexpired Lease pursuant to the Plan or otherwise 
together with the payment of all related Cure Costs shall result in the full satisfaction and cure of any Claims 
and defaults, whether monetary or nonmonetary, that are required to be cured pursuant to section 365 of 
the Bankruptcy Code under any assumed Executory Contract or Unexpired Lease arising at any time prior 
to the effective date of assumption, and the assumption of any Executory Contract or Unexpired Lease shall 
not be considered a breach of any provision of such Executory Contract or Unexpired Lease that restricts 
or prevents, or purports to restrict or prevent, or would otherwise be breached or deemed breached by, the 
assumption of such Executory Contract or Unexpired Lease or the execution of any other Restructuring 
Transaction (including any “change of control” provision). 

Notwithstanding anything to the contrary herein, in the event of a Sale Transaction, the terms of 
the Sale Transaction Documents and the Sale Order and any other related orders of the Bankruptcy Court, 
to the extent inconsistent with the terms of this Plan, shall govern matters relating to the cure of defaults or 
compliance with any other provisions of Section 365(b) of the Bankruptcy Code in connection with the 
assumption and assignment to the Successful Bidder of any Executory Contracts and Unexpired Leases.     

C. Claims Based on Rejection of Executory Contracts and Unexpired Leases 

Unless otherwise provided by a Bankruptcy Court order, any Proofs of Claim asserting Claims 
arising from the rejection of the Executory Contracts and Unexpired Leases pursuant to the Plan or 
otherwise must be filed with the Notice and Claims Agent within thirty (30) days of: (i) the effectiveness 
of the rejection of the applicable Executory Contract or Unexpired Lease, (ii) the entry of any order 
approving the rejection of an Executory Contract or Unexpired Lease, or (iii) in the case of nonresidential 
real property leases, the Surrendered Possession of the property, whichever is later.  Any Proofs of Claim 
arising from the rejection of the Executory Contracts and Unexpired Leases that are not timely filed 
shall be subject to disallowance by further order of the Bankruptcy Court upon objection on such 
grounds.  All Allowed Claims arising from the rejection of the Executory Contracts and Unexpired Leases 
shall constitute General Unsecured Claims and shall be treated in accordance with Article III.B of the Plan. 

D. Contracts and Leases Entered into After the Petition Date 
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Contracts and leases entered into after the Petition Date by any Debtor, including any Executory 
Contracts and Unexpired Leases assumed by any Debtor, will be performed by the Debtor or Reorganized 
Debtor, and, to the extent assigned to the Successful Bidder in the event of a Sale Transaction, as applicable, 
liable thereunder in the ordinary course of its business. 

E. Reservation of Rights 

Neither the exclusion nor inclusion of any contract or lease in the Rejected Executory 
Contract/Unexpired Lease List or in the Plan Supplement as a contract or lease to be assumed, nor anything 
contained in the Plan or Sale Transaction Documents, nor the Debtors’ delivery of a notice of proposed 
assumption and proposed Cure Cost to any contract and lease counterparties, shall constitute an admission 
by the Debtors that any such contract or lease is in fact an Executory Contract or Unexpired Lease or that 
any Reorganized Debtor has any liability thereunder.  If there is a dispute regarding whether a contract or 
lease is or was executory or unexpired at the time of assumption or rejection, the Debtors or Reorganized 
Debtors, as applicable, shall have ten (10) days following entry of a Final Order resolving such dispute to 
alter their treatment of such contract or lease.  If there is a dispute regarding a Debtor’s or Reorganized 
Debtor’s liability under an assumed Executory Contract or Unexpired Lease, the Reorganized Debtors shall 
be authorized to move to have such dispute heard by the Bankruptcy Court pursuant to Article X.C of the 
Plan. 

F. Indemnification Provisions and Reimbursement Obligations 

Solely, in the event of a Restructuring, on and as of the Effective Date, and except as prohibited by 
applicable law or subject to the limitations set forth herein, the Indemnification Provisions will be assumed 
and irrevocable and will survive the effectiveness of the Plan, and the New Organizational Documents will 
provide to the fullest extent provided by law for the indemnification, defense, reimbursement, exculpation, 
and/or limitation of liability of, and advancement of fees and expenses to the Debtors’ and the Reorganized 
Debtors’ current and former directors, officers, equity holders, managers, members, employees, 
accountants, investment bankers, attorneys, other professionals, agents of the Debtors, and such current and 
former directors’, officers’, equity holders’, managers’, members’ and employees’ respective Affiliates 
(each of the foregoing solely in their capacity as such) at least to the same extent as the Indemnification 
Provisions, against any Claims or Causes of Action whether direct or derivative, liquidated or unliquidated, 
fixed or contingent, disputed or undisputed, matured or unmatured, known or unknown, foreseen or 
unforeseen, asserted or unasserted, and, notwithstanding anything in the Plan to the contrary, none of the 
Reorganized Debtors will amend and/or restate the New Organizational Documents before or after the 
Effective Date to terminate or adversely affect any of the Indemnification Provisions. 

G. Employee Compensation and Benefits 

1. Compensation and Benefits Programs 

Subject to the provisions of the Plan, in the event of a Restructuring all Compensation and Benefits 
Programs shall be treated as Executory Contracts under the Plan and deemed assumed on the Effective Date 
pursuant to the provisions of sections 365 and 1123 of the Bankruptcy Code.  In the event of a Sale 
Transaction, all Compensation and Benefits Programs shall be assumed and assigned upon consummation 
of the Sale Transaction, pursuant to the terms and conditions of the Sale Transaction Documents.  All Proofs 
of Claim filed for amounts due under any Compensation and Benefits Program shall be considered satisfied 
by the applicable agreement and/or program and agreement to assume and cure in the ordinary course as 
provided in the Plan.   

The Restructuring shall not be deemed to trigger any applicable change of control, vesting, 
termination, acceleration or similar provisions set forth in any Compensation and Benefits Program 
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assumed pursuant to the terms herein.  No counterparty shall have rights under a Compensation and Benefits 
Program assumed pursuant to the Plan other than those applicable immediately prior to such assumption. 

2. Workers’ Compensation Programs 

In the event of a Restructuring, as of the Effective Date, except as set forth in the Plan Supplement, 
the Debtors and the Reorganized Debtors shall continue to honor their obligations under:  (1) all applicable 
state workers’ compensation laws; and (2) the Debtors’ written contracts, agreements, agreements of 
indemnity, self-insured workers’ compensation bonds, policies, programs, and plans for workers’ 
compensation and workers’ compensation Insurance Contracts (collectively, the “Workers’ 
Compensation Contracts”).  All Proofs of Claims on account of workers’ compensation shall be deemed 
withdrawn automatically and without any further notice to or action, order, or approval of the Bankruptcy 
Court; provided that nothing in the Plan shall limit, diminish, or otherwise alter the Debtors’ or Reorganized 
Debtors’ defenses, Causes of Action, or other rights under applicable non-bankruptcy law with respect to 
the Workers’ Compensation Contracts; provided, further, that nothing herein shall be deemed to impose 
any obligations on the Debtors in addition to what is provided for under applicable state law and/or the 
Workers’ Compensation Contracts. 

 
 

PROVISIONS GOVERNING DISTRIBUTIONS3 

A. Distribution on Account of Claims and Interests Allowed as of the Effective Date 

Except as otherwise provided in the Plan or a Final Order, or as agreed to by the relevant parties, 
distributions under the Plan on account of Claims Allowed on or before the Effective Date shall be made 
on the Initial Distribution Date; provided that (1) Allowed Administrative Claims with respect to liabilities 
incurred by the Debtors in the ordinary course of business shall be paid or performed when due in the 
ordinary course of business in accordance with the terms and conditions of any controlling agreements, 
course of dealing, course of business or industry practice, and (2) Allowed Priority Tax Claims shall be 
satisfied in accordance with Article II.C herein.     

B. Distributions on Account of Claims and Interests Allowed After the Effective Date 

1. Payments and Distributions on Disputed Claims 

Except as otherwise provided in the Plan, a Final Order, or as agreed to by the relevant parties, 
distributions on account of Disputed Claims that become Allowed after the Effective Date shall be made 
on the next Periodic Distribution Date that is at least thirty (30) days after the Disputed Claim becomes an 
Allowed Claim; provided that (a) Disputed Administrative Claims with respect to liabilities incurred by the 
Debtors in the ordinary course of business that become Allowed after the Effective Date shall be paid or 
performed in the ordinary course of business in accordance with the terms and conditions of any controlling 
agreements, course of dealing, course of business, or industry practice and (b) Disputed Priority Tax Claims 
that become Allowed Priority Tax Claims after the Effective Date shall be treated as Allowed Priority Tax 
Claims in accordance with Article II.C of the Plan. 

                                                           
3 Unless otherwise specified, the provisions set forth in this Article shall apply in the event of a Restructuring or a 

Sale Transaction. 
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2. Special Rules for Distributions to Holders of Disputed Claims 

Notwithstanding any provision otherwise in the Plan and except as otherwise agreed to by the 
relevant parties no partial payments and no partial distributions shall be made with respect to a Disputed 
Claim until all such disputes in connection with such Disputed Claim have been resolved by settlement or 
Final Order.   

C. Timing and Calculation of Amounts to Be Distributed 

Except as otherwise provided herein, on the Initial Distribution Date each Holder of an Allowed 
Claim shall receive the full amount of the distributions that the Plan provides for Allowed Claims in the 
applicable Class.  If and to the extent that any Disputed Claims exist, distributions on account of such 
Disputed Claims shall be made pursuant to Article VI.B and Article VII of the Plan.  Except as otherwise 
provided in the Plan, Holders of Claims shall not be entitled to interest, dividends, or accruals on the 
distributions provided for in the Plan, regardless of whether such distributions are delivered on or at any 
time after the Effective Date. 

D. Delivery of Distributions 

1. Record Date for Distributions 

For purposes of making distributions on the Initial Distribution Date only, the Distribution Agent 
shall be authorized and entitled to recognize only those Holders of Claims reflected in the Debtors’ books 
and records or the Claims Register, as applicable, as of the close of business on the Distribution Record 
Date.  If a Claim, other than one based on a publicly traded security, is transferred (a) twenty-one (21) or 
more days before the Distribution Record Date and reasonably satisfactory documentation evidencing such 
transfer is Filed with the Bankruptcy Court, the Distribution Agent shall make the applicable distributions 
to the applicable transferee, or (b) twenty (20) or fewer days before the Distribution Record Date, the 
Distribution Agent shall make distributions to the transferee only to the extent practical and, in any event, 
only if the relevant transfer form is Filed with the Bankruptcy Court and contains an unconditional and 
explicit certification and waiver of any objection to the transfer by the transferor.  For the avoidance of 
doubt, notwithstanding the establishment of any Distribution Record Date, the Distribution Record Date 
shall not apply to publicly traded securities, which shall receive distributions in accordance with the 
applicable procedures of the DTC. 

2. Delivery of Distributions in General 

Except as otherwise provided in the Plan, on the Initial Distribution Date, the Distribution Agent 
shall make distributions to Holders of Allowed Claims at the address for each such Holder as indicated in 
the Debtors’ records as of the date of any such distribution, including the address set forth in any Proof of 
Claim filed by that Holder, if applicable; provided that the manner of such distributions shall be determined 
at the discretion of the Reorganized Debtors. 

Except as otherwise determined by the Reorganized Debtors on each Periodic Distribution Date or 
as soon thereafter as is reasonably practicable, the Distribution Agent shall make the distributions required 
to be made on account of Allowed Claims under the Plan on such date.  Any distribution that would have 
been entitled to receive that distribution that is not an Allowed Claim or Interest on such date, shall be 
distributed on the first Periodic Distribution Date after such Claim is Allowed.  No interest shall be accrue 
or be paid on the unpaid amount of any distribution paid on a Periodic Distribution Date in accordance with 
this Article VI.D.2 of the Plan. 
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3. Delivery of Distributions on DIP Facilities Claims 

The DIP Term Agent shall be deemed to be the Holder of all DIP Term Facility Claims, and the 
DIP ABL FILO Agent shall be deemed to the Holder of all DIP ABL FILO Facility Claims, in each case 
for purposes of distributions to be made hereunder, and all distributions on account of such DIP Facilities 
Claims shall be made to the applicable DIP Agent.  As soon as practicable following the Effective Date, 
the DIP Agents shall arrange to deliver or direct the delivery of such distributions to or on behalf of the 
applicable Holders of the applicable DIP Facilities Claims in accordance with the terms of the applicable 
DIP Facility, subject to any modifications to such distributions in accordance with the terms of the Plan.  
Notwithstanding anything in the Plan to the contrary, and without limiting the exculpation and release 
provisions of the Plan, the DIP Agents shall not have any liability to any Entity with respect to distributions 
made or directed to be made by the DIP Agents, except liability resulting from gross negligence, actual 
fraud, or willful misconduct of any of the DIP Agents or otherwise as set forth in the applicable DIP 
Documents (as defined in the DIP Orders). 

4. [Reserved.] 

5. Delivery of Distributions on Tranche B-2 Term Loan Claims 

The Tranche B-2 Term Loan Administrative Agent shall be deemed to be the Holder of all 
applicable Tranche B-2 Term Loan Claims for purposes of distributions to be made hereunder, and all 
distributions on account of such Tranche B-2 Term Loan Claims shall be made to the Tranche B-2 Term 
Loan Administrative Agent.  As soon as practicable following the Effective Date, the Tranche B-2 Term 
Loan Administrative Agent shall arrange to deliver or direct the delivery of such distributions to or on 
behalf of the applicable Holders of Tranche B-2 Term Loan Claims in accordance with the terms of the 
Tranche B-2 Term Loan Credit Agreement, subject to any modifications to such distributions in accordance 
with the terms of the Plan.  Notwithstanding anything in the Plan to the contrary, and without limiting the 
exculpation and release provisions of the Plan, the Tranche B-2 Term Loan Administrative Agent shall not 
have any liability to any Entity with respect to distributions made or directed to be made by the Tranche B-
2 Term Loan Administrative Agent, except liability resulting from gross negligence, actual fraud, or willful 
misconduct of the Tranche B-2 Term Loan Administrative Agent or otherwise as set forth in the applicable 
Prepetition Term Documents (as defined in the DIP Orders).  In the event of a Sale Transaction, delivery 
of the Second Lien Loans to holders of Allowed Tranche B-2 Term Loan Secured Claims shall not require 
such holders to sign documentation for delivery and such holders shall be Lenders for all purposes under 
the documentation evidencing the Second Line Notes, having all of the rights and obligations of a Lender 
thereunder, without need for any further action on their behalf. 

6. Delivery of Distributions on Convertible Unsecured Notes Claims 

As soon as possible prior to Confirmation, (a) each member of the Ad Hoc Group of Convertible 
Notes shall provide its Ad Hoc Group of Convertible Notes DWAC Information to Prime Clerk and 
(b) upon receipt of Ad Hoc Group of Convertible Notes DWAC Information for all members of the Ad Hoc 
Group of Convertible Notes, Prime Clerk shall issue the DWAC Instruction Letter to the Convertible 
Unsecured Notes Indenture Trustee. 

As soon as possible after Confirmation but prior to the Effective Date, each member of the Ad Hoc 
Group of Convertible Notes shall (p) direct its respective DTC participant to submit a DWAC request in 
order to segregate its position in the Convertible Unsecured Notes from the Convertible Unsecured Notes 
Existing CUSIP, (q) provide the Plan Administrator with its name, contact persons, notice address, payment 
address, telephone number, e-mail address, and (r) be deemed to hold an Allowed Class 4 Claim in the 
amount of its former position in the Convertible Unsecured Notes, provided that such member shall not be 
eligible to receive distributions under this Plan unless and until it provides the information reflected in item 
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(q) above and such other information as the Plan Administrator may reasonably request pursuant to this 
Plan.  

On the later to occur of the Effective Date and the date upon which the Convertible Unsecured 
Notes Indenture Trustee confirms that all of the DWAC requests set forth in the DWAC Instruction Letter 
have been completed successfully, the Debtors shall issue the DTC Exchange Instruction Letter to DTC 
and DTC shall comply therewith. 

All distributions on account of the Allowed Convertible Unsecured Notes Claims shall be made as 
follows: (x) distributions of Cash to beneficial holders of Convertible Unsecured Notes that are not 
members of the Ad Hoc Group of Convertible Notes shall be made via DTC using the Convertible 
Unsecured Notes Escrow CUSIP and (y) distributions to members of the Ad Hoc Group of Convertible 
Notes shall be made directly by the Plan Administrator.  In the event the Plan Administrator determines in 
the future to distribute property other than Cash to Holders of Allowed Class 4 Claims, the Plan 
Administrator shall establish procedures consistent with ordinary DTC practice for distributing such 
property to beneficial holders of Convertible Unsecured Notes that are not members of the Ad Hoc Group 
of Convertible Notes. 

Notwithstanding anything in the Convertible Unsecured Notes Indenture, the Plan Administrator 
shall have the sole obligation to make all distributions under the Plan to the beneficial holders of Allowed 
Convertible Unsecured Notes Claims in accordance with the provisions of this Plan.  On and after the 
Effective Date, the Convertible Unsecured Notes Indenture shall be cancelled as set forth in Article IV.G.4 
of this Plan and the Convertible Unsecured Notes Indenture Trustee shall have no further obligations or 
duties thereunder, and shall have no liability with respect to any actions taken by the Plan Administrator, 
including with respect to distributions. 

7. Distributions by Distribution Agents 

The Debtors and the Reorganized Debtors, as applicable, shall have the authority to enter into 
agreements with one or more Distribution Agents to facilitate the distributions required hereunder.  To the 
extent the Debtors and the Reorganized Debtors, as applicable, determine to utilize a Distribution Agent to 
facilitate the distributions under the Plan to Holders of Allowed Claims, any such Distribution Agent would 
first be required to: (a) affirm its obligation to facilitate the prompt distribution of any documents; (b) affirm 
its obligation to facilitate the prompt distribution of any recoveries or distributions required under the Plan; 
(c) waive any right or ability to setoff, deduct from or assert any lien or encumbrance against the 
distributions required under the Plan to be distributed by such Distribution Agent; and (d) if so requested 
by the Reorganized Debtors (in the event of a Restructuring) or the Plan Administrator (in the event of a 
Sale Transaction), post a bond, obtain a surety or provide some other form of security for the performance 
of its duties, the costs and expenses of procuring which shall be borne by the Debtors or the Reorganized 
Debtors, as applicable. 

The Debtors or the Reorganized Debtors, as applicable, shall pay to the Distribution Agents all 
reasonable and documented fees and expenses of the Distribution Agents without the need for any 
approvals, authorizations, actions, or consents.  The Distribution Agents shall submit detailed invoices to 
the Debtors or the Reorganized Debtors, as applicable, for all fees and expenses for which the Distribution 
Agent seeks reimbursement and the Debtors or the Reorganized Debtors, as applicable, shall pay those 
amounts that they, in their sole discretion, deem reasonable, and shall object in writing to those fees and 
expenses, if any, that the Debtors or the Reorganized Debtors, as applicable, deem to be unreasonable.  In 
the event that the Debtors or the Reorganized Debtors, as applicable, object to all or any portion of the 
amounts requested to be reimbursed in a Distribution Agent’s invoice, the Debtors or the Reorganized 
Debtors, as applicable, and such Distribution Agent shall endeavor, in good faith, to reach mutual agreement 
on the amount of the appropriate payment of such disputed fees and/or expenses.  In the event that the 
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Debtors or the Reorganized Debtors, as applicable, and a Distribution Agent are unable to resolve any 
differences regarding disputed fees or expenses, either party shall be authorized to move to have such 
dispute heard by the Bankruptcy Court. 

8. Minimum Distributions 

Notwithstanding anything herein to the contrary, other than on account of Claims in Class 1, the 
Reorganized Debtors and the Distribution Agents (a) may defer distributions or payments (of Cash or 
otherwise) of less than $100 to any Holder of an Allowed Claim until the total distribution to be made to 
such Holder equals or exceeds $100, and (b) shall not be required to make final distributions or payments 
(of Cash or otherwise) of less than $100 to any Holder of an Allowed Claim, and shall not be required to 
make partial distributions or payments of fractions of dollars or securities. Whenever any payment or 
distribution of a fraction of a dollar, fractional share of New Common Equity, or fractional entitlement to 
Class 4 Contingent Right under the Plan would otherwise be called for, the actual payment or distribution 
will reflect a rounding down of such fraction to the nearest whole dollar, share of New Common Equity, or 
fractional entitlement to Class 4 Contingent Right, and each Claim to which this limitation applies shall be 
discharged pursuant to Article VIII of this Plan and its Holder shall be forever barred from asserting that 
Claim against (or against the property of) the Debtors, the Reorganized Debtors, the Plan Administrator, or 
the Successful Bidder, as applicable.   

9. Undeliverable Distributions 

a. Holding of Certain Undeliverable Distributions   

Undeliverable distributions shall remain in the possession of the Reorganized Debtors, until such 
time as any such distributions become deliverable; provided, that six months from the later of: (i) the 
Effective Date and (ii) the first Periodic Distribution Date after the applicable Claim is first Allowed (or, if 
the applicable Claim is Allowed prior to the Initial Distribution Date, the Initial Distribution Date), all 
undeliverable distributions shall revert to the Reorganized Debtors or the successors or assigns of the 
Reorganized Debtors, and the Claim of any other Holder to such undeliverable distribution shall be 
discharged and forever barred.   Undeliverable distributions shall not be entitled to any additional interest, 
dividends, or other accruals of any kind on account of their distribution being undeliverable.  Nothing 
contained herein shall require the Reorganized Debtors to attempt to locate any Holder of an Allowed 
Claim.    

b. Failure to Present Checks 

Checks issued by the Reorganized Debtors (or their Distribution Agent) on account of Allowed 
Claims shall be null and void if not negotiated within 90 days after the issuance of such check.  Requests 
for reissuance of any check shall be made directly to the Distribution Agent by the Holder of the relevant 
Allowed Claim with respect to which such check originally was issued.   

E. Compliance with Tax Requirements/Allocations 

In connection with the Plan, to the extent applicable, the Reorganized Debtors shall comply with 
all tax withholding and reporting requirements imposed on them by any Governmental Unit, and all 
distributions pursuant hereto shall be subject to such withholding and reporting requirements.  
Notwithstanding any provision in the Plan to the contrary, the Reorganized Debtors and the Distribution 
Agent shall be authorized to take all actions necessary or appropriate to comply with such withholding and 
reporting requirements, including liquidating a portion of the distribution to be made under the Plan to 
generate sufficient funds to pay applicable withholding taxes, withholding distributions pending receipt of 
information necessary to facilitate such distributions or establishing any other mechanisms they believe are 

Case 20-11662-KBO    Doc 1347    Filed 10/07/20    Page 58 of 466



 

55 
 

27145408.1 

reasonable and appropriate, including requiring as a condition to the receipt of a distribution, that the 
Holders of an Allowed Claim complete an IRS Form W-8 or W-9, as applicable.  The Reorganized Debtors 
reserve the right to allocate all distributions made under the Plan in compliance with all applicable wage 
garnishments, alimony, child support and other spousal awards, liens and encumbrances.  For tax purposes, 
distributions in full or partial satisfaction of Allowed Claims shall be allocated first to the principal amount 
(as determined for U.S. federal income tax purposes) of Allowed Claims, with any excess allocated to 
unpaid interest that accrued on such Claims. 

F. Surrender of Canceled Instruments or Securities 

On the Effective Date or as soon as reasonably practicable thereafter, other than with respect to 
Allowed Claims in Class 1, each Holder of a certificate or instrument evidencing a Claim or an Equity 
Interest shall be deemed to have surrendered such certificate or instrument to the Distribution Agent.  Such 
surrendered certificate or instrument shall be cancelled solely with respect to the Debtors, and except as 
provided otherwise under the Plan, including the Debtor Release and the Third-Party Release, such 
cancellation shall not alter the obligations or rights of any non-Debtor third parties vis-à-vis one another 
with respect to such certificate or instrument, including with respect to any indenture or agreement that 
governs the rights of the Holder of a Claim or Equity Interest, which shall continue in effect for purposes 
of allowing Holders to receive distributions under the Plan and allowing the Convertible Notes Indenture 
Trustee to exercise charging liens, priorities of payment, and indemnification rights.  Notwithstanding 
anything to the contrary herein, this paragraph shall not apply to certificates or instruments evidencing 
Claims that are Unimpaired under the Plan. 

G. Applicability of Insurance Policies. 

Except as otherwise provided in the Plan, distributions to Holders of Allowed Claims shall be in 
accordance with the provisions of any applicable Insurance Contract.  Nothing contained in the Plan shall 
constitute or be deemed a waiver of any Cause of Action that the Debtors or any Entity may hold against 
any other Entity, including Insurers under any Insurance Contracts, nor shall anything contained herein 
constitute or be deemed a waiver by any Insurers of any rights or defenses, including coverage defenses, 
held by such Insurers under the Insurance Contracts. 

 
 

PROCEDURES FOR RESOLVING DISPUTED,  
CONTINGENT, AND UNLIQUIDATED CLAIMS OR EQUITY INTERESTS4 

A. Allowance of Claims 

 After the Effective Date, and except as otherwise provided in this Plan, the Reorganized Debtors 
shall have and shall retain any and all available rights and defenses that the Debtors had with respect to any 
Claim, including, without limitation, the right to assert any objection to Claims based on the limitations 
imposed by section 502 of the Bankruptcy Code.  The Debtors and the Reorganized Debtors may contest 
the amount and validity of any Disputed Claim or contingent or unliquidated Claim in the ordinary course 
of business in the manner and venue in which such Claim would have been determined, resolved or 
adjudicated if the Chapter 11 Cases had not been commenced.  
 

                                                           
4 Unless otherwise specified, the provisions set forth in this Article shall apply in the event of a Restructuring or a 

Sale Transaction. 
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B. Prosecution of Objections to Claims 

Except as otherwise specifically provided in the Plan or the Plan Administrator Agreement, the 
Reorganized Debtors shall have the sole authority:  (1) to file, withdraw, or litigate to judgment objections 
to Claims; (2) to settle or compromise any Disputed Claim without any further notice to or action, order, or 
approval by the Bankruptcy Court; and (3) to administer and adjust the Claims Register to reflect any such 
settlements or compromises without any further notice to or action, order, or approval by the Bankruptcy 
Court. 

C. Estimation of Claims and Interests 

Before or after the Effective Date, the Debtors or Reorganized Debtors, as applicable, may (but are 
not required to) at any time request that the Bankruptcy Court estimate any Disputed Claim that is 
contingent or unliquidated pursuant to section 502(c) of the Bankruptcy Code for any reason, regardless of 
whether any party previously has objected to such Claim or whether the Bankruptcy Court has ruled on any 
such objection; and the Bankruptcy Court shall retain jurisdiction to estimate any such Claim or Interest, 
including during the litigation of any objection to any Claim or during the appeal relating to such objection; 
provided that if the Bankruptcy Court resolves the Allowed amount of a Claim, the Debtors and 
Reorganized Debtors, as applicable, shall not be permitted to seek an estimation of such Claim.  
Notwithstanding any provision otherwise in the Plan, a Claim that has been expunged from the Claims 
Register, but that either is subject to appeal or has not been the subject of a Final Order, shall be deemed to 
be estimated at zero dollars, unless otherwise ordered by the Bankruptcy Court.  In the event that the 
Bankruptcy Court estimates any contingent or unliquidated Claim, that estimated amount shall constitute a 
maximum limitation on such Claim for all purposes under the Plan (including for purposes of distributions), 
and the relevant Reorganized Debtor may elect to pursue any supplemental proceedings to object to any 
ultimate distribution on such Claim subject to applicable law.  For the avoidance of doubt, this section shall 
not apply to the liquidation of the amount of an Allowed Claim in Class 4. 

D. No Distributions Pending Allowance 

 If any portion of a Claim is Disputed, no payment or distribution provided hereunder shall be made 
on account of such Claim unless and until such Claim becomes an Allowed Claim; provided that if only a 
portion of a Claim is Disputed, such Claim shall be deemed Allowed in the amount not Disputed and 
payment or distribution shall be made on account of such undisputed amount. 
 
E. Time to File Objections to Claims 

Any objections to Claims shall be Filed on or before the Claims Objection Deadline, subject to any 
extensions thereof approved by the Bankruptcy Court. 

 
 

CONDITIONS PRECEDENT TO THE EFFECTIVE DATE 

A. Conditions Precedent to the Effective Date 

The following are conditions precedent to the Effective Date that must be satisfied or waived 
pursuant to Article VIII.B.: 

1. The Settlement Order shall have been entered, shall be in full force and effect, shall comply 
with the Committee Consent Rights, and shall have become a Final Order. 
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2. The Bankruptcy Court shall have approved the Disclosure Statement as containing 
adequate information with respect to the Plan within the meaning of section 1125 of the Bankruptcy Code 
and the Disclosure Statement shall comply with the Definitive Document Consent Rights. 

3. The Confirmation Order shall have been entered, shall be in full force and effect, and shall 
comply with the Definitive Document Consent Rights, and shall have become a Final Order, and in the 
event of a Sale Transaction, the Sale Order shall have been entered, shall be in full force and effect, and 
shall comply with the Definitive Document Consent Rights, and shall have become a Final Order.  

4. The Canadian Court shall have issued an order recognizing the Confirmation Order in the 
Recognition Proceedings and giving full force and effect to the Confirmation Order in Canada, and such 
recognition order shall have become a Final Order. 

5. No termination event under the Restructuring Support Agreement shall have occurred and 
not been waived. 

6. In the event of a Restructuring, (i) the Sale Transaction, if any, shall have been terminated 
or shall no longer in full force and effect or shall not have been consummated, or shall not be capable of 
being consummated, in each case, by the applicable Outside Sale Date in accordance with the terms of the 
Sale Transaction Documents, and (ii) all conditions precedent to the incurrence of the New Debt shall have 
been satisfied or waived pursuant to the terms of the New Debt Documentation (which may occur 
substantially concurrently with the occurrence of the Effective Date) and such New Debt and the New Debt 
Documentation shall comply with the Definitive Document Consent Rights. 

7. In the event of a Sale Transaction, all conditions precedent to the effectiveness of the Sale 
Transaction Documents shall have been satisfied or waived pursuant to the terms thereof, and the 
consummation of such Sale Transaction shall have occurred on or prior to the Outside Sale Date and prior 
to the Effective Date. 

8. All documents and agreements necessary to implement the Plan (including any documents 
contained in the Plan Supplement), shall comply with the Definitive Document Consent Rights, and shall 
have been executed and tendered for delivery.  All conditions precedent to the effectiveness of such 
documents and agreements shall have been satisfied or waived pursuant to the terms thereof (which may 
occur substantially concurrently with the occurrence of the Effective Date).   

9. All actions, documents, certificates, and agreements necessary to implement the Plan 
(including any documents contained in the Plan Supplement) shall have been effected or executed and 
delivered to the required parties and, to the extent required, filed with the applicable Governmental Units 
in accordance with applicable laws, shall comply with the Definitive Document Consent Rights, and shall 
be in form and substance reasonably acceptable to the Committee. 

10. All authorizations, consents, regulatory approvals, rulings, or documents that are necessary 
to implement and effectuate the Plan and the transactions contemplated herein shall have been obtained, 
shall comply with the Definitive Document Consent Rights, and shall be in form and substance reasonably 
acceptable to the Committee. 

11. GNC Holdings shall have filed with the SEC a Form 15 to deregister the outstanding 
securities of GNC Holdings under the Exchange Act, and no Debtor will be a reporting company under the 
Exchange Act. 

12. All professional fees in respect of counsel and financial advisors to each of the Ad Hoc 
Groups shall have been paid, to the extent provided under this Plan, in Cash. 
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13. The Ad Hoc Group of Convertible Notes Professional Fees and Convertible Unsecured 
Notes Indenture Trustee Fees, each shall have been paid as set forth in Article III.B.4.c(iii)(a) of the Plan. 

14. The Effective Date shall occur on or before the Outside Date, which may be extended or 
waived in accordance with the terms of the Restructuring Support Agreement. 

B. Waiver of Conditions 

The Debtors, with the consent of the Required Consenting Term Lenders, Required FILO Ad Hoc 
Group Members, and the Committee may waive any of the conditions to the Effective Date set forth above 
at any time (but as to the Committee, consent of the Committee shall only be required to the extent such 
waiver of conditions would be inconsistent with the Plan Amendment Term Sheet in a matter that is adverse 
to the Consenting Creditors (as defined in the Plan Support Agreement) or the Holders of General 
Unsecured Claims), without any notice to parties in interest (other than the Committee, for whom notice 
will be provided pursuant to Article XII) and without any further notice to or action, order, or approval of 
the Bankruptcy Court, and without any formal action other than a proceeding to confirm the Plan.   

C. Effect of Non-Occurrence of Conditions to the Effective Date 

If the Effective Date does not occur on or before the termination of the Restructuring Support 
Agreement, then: (1) the Plan shall be null and void in all respects; (2) any settlement or compromise 
embodied in the Plan, assumption or rejection of Executory Contracts or Unexpired Leases effected under 
the Plan, and any document or agreement executed pursuant to the Plan, shall be deemed null and void; and 
(3) nothing contained in the Plan, the Confirmation Order, or the Disclosure Statement shall:  (a) constitute 
a waiver or release of any Claims, Interests, or Causes of Action; (b) prejudice in any manner the rights of 
the Debtors or any other Entity; or (c) constitute an admission, acknowledgement, offer, or undertaking of 
any sort by the Debtors or any other Entity.  

 
 

RELEASE, INJUNCTION, AND RELATED PROVISIONS 

A. Discharge of Claims and Termination of Equity Interests; Compromise and Settlement of Claims, 
Equity Interests, and Controversies.  

Pursuant to and to the fullest extent permitted by section 1141(d) of the Bankruptcy Code, and 
except as otherwise specifically provided in the Plan (including, for the avoidance of doubt, Article III.C 
and Article IV.G), the distributions, rights, and treatment that are provided in the Plan shall be in full and 
final satisfaction, settlement, release, and discharge, effective as of the Effective Date, of all Equity Interests 
and Claims of any nature whatsoever, including any interest accrued on Claims from and after the Petition 
Date, whether known or unknown, against, liabilities of, Liens on, obligations of, rights against the Debtors, 
the Reorganized Debtors or any of their assets or properties, regardless of whether any property shall have 
been distributed or retained pursuant to the Plan on account of such Claims or Equity Interests, including 
demands, liabilities, and Causes of Action that arose before the Effective Date, any contingent or non-
contingent liability on account of representations or warranties issued on or before the Effective Date, and 
all debts of the kind specified in sections 502(g), 502(h), or 502(i) of the Bankruptcy Code, in each case 
whether or not:  (1) a Proof of Claim is filed or deemed filed pursuant to section 501 of the Bankruptcy 
Code; (2) a Claim is Allowed; or (3) the Holder of such Claim or Equity Interest has accepted the Plan.  
Except as otherwise provided herein, any default by the Debtors with respect to any Claim that existed 
immediately prior to or on account of the filing of the Chapter 11 Cases shall be deemed cured on the 
Effective Date and, with respect to assumed Executory Contracts and Unexpired Leases, upon the payment 
of all Cure Costs in accordance with the provisions set forth in this Plan.  The Confirmation Order shall be 
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a judicial determination of the discharge of all Claims and Interests subject to the Effective Date occurring, 
except as otherwise expressly provided in the Plan.  For the avoidance of doubt, nothing in this Article IX.A 
shall affect the rights of Holders of Claims to seek to enforce the Plan, including the distributions to which 
Holders of Allowed Claims and Interests are entitled under the Plan. 

In consideration for the distributions and other benefits provided pursuant to the Plan, the 
provisions of the Plan shall constitute a good faith compromise of all Claims, Interests, and controversies 
relating to the contractual, legal, and subordination rights that a Holder of a Claim or Interest may have 
with respect to any Allowed Claim or Interest, or any distribution to be made on account of such Allowed 
Claim or Interest.  The entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval of 
the compromise or settlement of all such Claims, Interests, and controversies, as well as a finding by the 
Bankruptcy Court that such compromise or settlement is in the best interests of the Debtors, their Estates, 
and Holders of Claims and Interests and is fair, equitable, and reasonable.  In accordance with the provisions 
of the Plan, pursuant to Bankruptcy Rule 9019, without any further notice to or action, order, or approval 
of the Bankruptcy Court, after the Effective Date, the Reorganized Debtors may compromise and settle any 
Claims against the Debtors and their Estates, as well as claims and Causes of Action against other Entities. 

B. Releases by the Debtors 

NOTWITHSTANDING ANYTHING CONTAINED IN THE PLAN TO THE CONTRARY, 
PURSUANT TO SECTION 1123(B) AND ANY OTHER APPLICABLE PROVISIONS OF THE 
BANKRUPTCY CODE, EFFECTIVE AS OF THE EFFECTIVE DATE, TO THE FULLEST 
EXTENT PERMITTED BY APPLICABLE LAW FOR GOOD AND VALUABLE 
CONSIDERATION PROVIDED BY EACH OF THE RELEASED PARTIES, THE ADEQUACY 
AND SUFFICIENCY OF WHICH IS HEREBY CONFIRMED, THE DEBTORS AND THE 
REORGANIZED DEBTORS, IN THEIR RESPECTIVE INDIVIDUAL CAPACITIES AND AS 
DEBTORS-IN-POSSESSION, AND ON BEHALF OF THEMSELVES AND THEIR RESPECTIVE 
ESTATES, INCLUDING, WITHOUT LIMITATION, ANY SUCCESSORS, ASSIGNS, AND 
REPRESENTATIVES (INCLUDING ANY ESTATE REPRESENTATIVE APPOINTED OR 
SELECTED PURSUANT TO SECTION 1123(B)(3) OF THE BANKRUPTCY CODE), AND ANY 
AND ALL OTHER ENTITIES WHO MAY PURPORT TO ASSERT ANY CAUSE OF ACTION, 
DIRECTLY OR DERIVATIVELY, BY, THROUGH, FOR, OR BECAUSE OF THE FOREGOING 
ENTITIES (COLLECTIVELY, THE “DEBTOR RELEASING PARTIES”) WILL BE DEEMED 
TO HAVE CONCLUSIVELY, ABSOLUTELY, UNCONDITIONALLY, IRREVOCABLY, AND 
FOREVER PROVIDED A FULL WAIVER AND RELEASE TO EACH OF THE RELEASED 
PARTIES (AND EACH SUCH RELEASED PARTY SO RELEASED SHALL BE DEEMED 
FOREVER RELEASED AND WAIVED BY THE DEBTOR RELEASING PARTIES) AND THEIR 
RESPECTIVE ASSETS AND PROPERTIES (THE “DEBTOR RELEASE”) FROM ANY AND 
ALL CLAIMS, INTERESTS, CAUSES OF ACTION, AND ANY OTHER DEBTS, OBLIGATIONS, 
RIGHTS, SUITS, DAMAGES, ACTIONS, REMEDIES, AND LIABILITIES WHATSOEVER, 
WHETHER KNOWN OR UNKNOWN, FORESEEN OR UNFORESEEN, MATURED OR 
UNMATURED, WHETHER DIRECTLY OR DERIVATIVELY HELD, EXISTING AS OF THE 
EFFECTIVE DATE OR THEREAFTER ARISING, IN LAW, AT EQUITY OR OTHERWISE, 
WHETHER FOR TORT, CONTRACT, VIOLATIONS OF FEDERAL OR STATE SECURITIES 
LAWS, OR OTHERWISE, BASED ON OR RELATING TO, OR IN ANY MANNER ARISING 
FROM, IN WHOLE OR IN PART UPON ANY ACT OR OMISSION, TRANSACTION, OR 
OTHER OCCURRENCE OR CIRCUMSTANCES EXISTING OR TAKING PLACE PRIOR TO 
OR ON THE EFFECTIVE DATE ARISING FROM OR RELATED IN ANY WAY IN WHOLE OR 
IN PART TO ANY OF THE DEBTORS, INCLUDING, WITHOUT LIMITATION, (I) THE 
CHAPTER 11 CASES, THE DISCLOSURE STATEMENT, THIS PLAN, THE RESTRUCTURING 
SUPPORT AGREEMENT, THE RESTRUCTURING DOCUMENTS AND THE RECOGNITION 

Case 20-11662-KBO    Doc 1347    Filed 10/07/20    Page 63 of 466



 

60 
 

27145408.1 

PROCEEDINGS, (II) THE SUBJECT MATTER OF, OR THE TRANSACTIONS OR EVENTS 
GIVING RISE TO, ANY CLAIM OR EQUITY INTEREST THAT IS TREATED IN THIS PLAN, 
(III) THE BUSINESS OR CONTRACTUAL ARRANGEMENTS BETWEEN ANY DEBTOR AND 
ANY RELEASED PARTIES, (IV) THE NEGOTIATION, FORMULATION OR PREPARATION 
OF THE RESTRUCTURING SUPPORT AGREEMENT, THIS PLAN, THE DISCLOSURE 
STATEMENT, THE PLAN SUPPLEMENT, THE RESTRUCTURING DOCUMENTS, OR 
RELATED AGREEMENTS, INSTRUMENTS OR OTHER DOCUMENTS, (V) THE 
RESTRUCTURING OF CLAIMS OR EQUITY INTERESTS PRIOR TO OR DURING THE 
CHAPTER 11 CASES, (VI) THE PURCHASE, SALE, OR RESCISSION OF THE PURCHASE OR 
SALE OF ANY EQUITY INTEREST OF THE DEBTORS OR THE REORGANIZED DEBTORS, 
(VII) THE SALE TRANSACTION, THE SALE TRANSACTION DOCUMENTS, AND THE 
NEGOTIATION, FORMULATION OR PREPARATION OF THE SALE TRANSACTION AND 
THE SALE TRANSACTION DOCUMENTS, AND/OR (VIII) THE CONFIRMATION OR 
CONSUMMATION OF THIS PLAN OR THE SOLICITATION OF VOTES ON THIS PLAN 
THAT SUCH DEBTOR RELEASING PARTY WOULD HAVE BEEN LEGALLY ENTITLED TO 
ASSERT (WHETHER INDIVIDUALLY OR COLLECTIVELY) OR THAT ANY HOLDER OF A 
CLAIM OR EQUITY INTEREST OR OTHER ENTITY WOULD HAVE BEEN LEGALLY 
ENTITLED TO ASSERT FOR, OR ON BEHALF OR IN THE NAME OF, ANY DEBTOR, ITS 
RESPECTIVE ESTATE OR ANY REORGANIZED DEBTOR (WHETHER DIRECTLY OR 
DERIVATIVELY) AGAINST ANY OF THE RELEASED PARTIES; PROVIDED, HOWEVER, 
THAT THE FOREGOING PROVISIONS OF THIS DEBTOR RELEASE SHALL NOT OPERATE 
TO WAIVE OR RELEASE: (I) ANY CAUSES OF ACTION ARISING FROM WILLFUL 
MISCONDUCT, ACTUAL FRAUD, OR GROSS NEGLIGENCE OF SUCH APPLICABLE 
RELEASED PARTY AS DETERMINED BY FINAL ORDER OF THE BANKRUPTCY COURT 
OR ANY OTHER COURT OF COMPETENT JURISDICTION; AND/OR (II) THE RIGHTS OF 
SUCH DEBTOR RELEASING PARTY TO ENFORCE THIS PLAN, THE SALE TRANSACTION 
DOCUMENTS AND THE CONTRACTS, INSTRUMENTS, RELEASES, INDENTURES, AND 
OTHER AGREEMENTS OR DOCUMENTS DELIVERED UNDER OR IN CONNECTION WITH 
THIS PLAN OR SALE TRANSACTION OR ASSUMED PURSUANT TO THIS PLAN OR THE 
SALE TRANSACTION OR ASSUMED PURSUANT TO FINAL ORDER OF THE BANKRUPTCY 
COURT.  THE FOREGOING RELEASE SHALL BE EFFECTIVE AS OF THE EFFECTIVE 
DATE WITHOUT FURTHER NOTICE TO OR ORDER OF THE BANKRUPTCY COURT, ACT 
OR ACTION UNDER APPLICABLE LAW, REGULATION, ORDER, OR RULE OR THE VOTE, 
CONSENT, AUTHORIZATION OR APPROVAL OF ANY PERSON AND THE 
CONFIRMATION ORDER WILL PERMANENTLY ENJOIN THE COMMENCEMENT OR 
PROSECUTION BY ANY PERSON OR ENTITY, WHETHER DIRECTLY, DERIVATIVELY OR 
OTHERWISE, OF ANY CLAIMS, OBLIGATIONS, SUITS, JUDGMENTS, DAMAGES, 
DEMANDS, DEBTS, RIGHTS, CAUSES OF ACTION, OR LIABILITIES RELEASED 
PURSUANT TO THIS DEBTOR RELEASE.  NOTWITHSTANDING THE FOREGOING, 
NOTHING IN THIS ARTICLE IX.B SHALL OR SHALL BE DEEMED TO (I) PROHIBIT THE 
DEBTORS OR THE REORGANIZED DEBTORS FROM ASSERTING AND ENFORCING ANY 
CLAIMS, OBLIGATIONS, SUITS, JUDGMENTS, DEMANDS, DEBTS, RIGHTS, CAUSES OF 
ACTION OR LIABILITIES THEY MAY HAVE AGAINST ANY PERSON THAT IS BASED 
UPON AN ALLEGED BREACH OF A CONFIDENTIALITY OR NON-COMPETE OBLIGATION 
OWED TO THE DEBTORS OR THE REORGANIZED DEBTORS AND/OR (II) OPERATE AS A 
RELEASE OR WAIVER OF ANY INTERCOMPANY CLAIMS, IN EACH CASE UNLESS 
OTHERWISE EXPRESSLY PROVIDED FOR IN THIS PLAN. 
 
C. Third-Party Releases 
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NOTWITHSTANDING ANYTHING CONTAINED IN THE PLAN TO THE CONTRARY, 
PURSUANT TO SECTION 1123(B) AND ANY OTHER APPLICABLE PROVISIONS OF THE 
BANKRUPTCY CODE, AS OF THE EFFECTIVE DATE (OR SUCH LATER DATE AS 
PROVIDED FOR IN ARTICLE III.C), EFFECTIVE AS OF THE EFFECTIVE DATE, TO THE 
FULLEST EXTENT PERMITTED BY APPLICABLE LAW, FOR GOOD AND VALUABLE 
CONSIDERATION PROVIDED BY EACH OF THE RELEASED PARTIES, THE ADEQUACY 
AND SUFFICIENCY OF  WHICH IS HEREBY CONFIRMED, AND WITHOUT LIMITING OR 
OTHERWISE MODIFYING THE SCOPE OF THE DEBTOR  RELEASE PROVIDED BY THE 
DEBTOR RELEASING PARTIES ABOVE, EACH NON-DEBTOR RELEASING PARTY 
(TOGETHER WITH THE DEBTOR RELEASING PARTIES, THE “RELEASING PARTIES”) 
WILL BE DEEMED TO HAVE CONCLUSIVELY, ABSOLUTELY, UNCONDITIONALLY, 
IRREVOCABLY, AND FOREVER PROVIDED A FULL WAIVER AND RELEASE TO EACH OF 
THE RELEASED PARTIES (AND EACH SUCH RELEASED PARTY SO RELEASED SHALL BE 
DEEMED FOREVER RELEASED AND WAIVED BY THE NON-DEBTOR RELEASING 
PARTIES) AND THEIR RESPECTIVE ASSETS AND PROPERTIES (THE “THIRD-PARTY 
RELEASE”) FROM ANY AND ALL CLAIMS, INTERESTS, CAUSES OF ACTION, AND ANY 
OTHER DEBTS, OBLIGATIONS, RIGHTS, SUITS, DAMAGES, ACTIONS, REMEDIES, AND 
LIABILITIES WHATSOEVER, WHETHER KNOWN OR UNKNOWN, FORESEEN OR 
UNFORESEEN, MATURED OR UNMATURED, WHETHER DIRECTLY OR DERIVATIVELY 
HELD, EXISTING AS OF THE EFFECTIVE DATE OR THEREAFTER ARISING, IN LAW, AT 
EQUITY OR OTHERWISE, WHETHER FOR TORT, CONTRACT, VIOLATIONS OF 
FEDERAL OR STATE SECURITIES LAWS, OR OTHERWISE, BASED ON OR RELATING TO, 
OR IN ANY MANNER ARISING FROM, IN WHOLE OR IN PART UPON ANY ACT OR 
OMISSION, TRANSACTION, OR OTHER OCCURRENCE OR CIRCUMSTANCES EXISTING 
OR TAKING PLACE PRIOR TO OR ON THE EFFECTIVE DATE ARISING FROM OR 
RELATED IN ANY WAY IN WHOLE OR IN PART TO ANY OF THE DEBTORS, INCLUDING, 
WITHOUT LIMITATION, (I) THE CHAPTER 11 CASES, THE DISCLOSURE STATEMENT, 
THIS PLAN, THE RESTRUCTURING SUPPORT AGREEMENT, THE RESTRUCTURING 
DOCUMENTS AND THE RECOGNITION PROCEEDINGS, (II) THE SUBJECT MATTER OF, 
OR THE TRANSACTIONS OR EVENTS GIVING RISE TO, ANY CLAIM OR EQUITY 
INTEREST THAT IS TREATED IN THIS PLAN, (III) THE BUSINESS OR CONTRACTUAL 
ARRANGEMENTS BETWEEN ANY DEBTOR AND ANY RELEASED PARTIES, (IV) THE 
NEGOTIATION, FORMULATION OR PREPARATION OF THE RESTRUCTURING SUPPORT 
AGREEMENT, THIS PLAN, THE DISCLOSURE STATEMENT, THE PLAN SUPPLEMENT, 
THE RESTRUCTURING DOCUMENTS, OR RELATED AGREEMENTS, INSTRUMENTS OR 
OTHER DOCUMENTS, (V) THE RESTRUCTURING OF CLAIMS OR EQUITY INTERESTS 
PRIOR TO OR DURING THE CHAPTER 11 CASES, (VI) THE PURCHASE, SALE, OR 
RESCISSION OF THE PURCHASE OR SALE OF ANY EQUITY INTEREST OF THE DEBTORS 
OR THE REORGANIZED DEBTORS, (VII) THE SALE TRANSACTION, THE SALE 
TRANSACTION DOCUMENTS, AND THE NEGOTIATION, FORMULATION OR 
PREPARATION OF THE SALE TRANSACTION AND THE SALE TRANSACTION 
DOCUMENTS,  AND/OR (VIII) THE CONFIRMATION OR CONSUMMATION OF THIS PLAN 
OR THE SOLICITATION OF VOTES ON THIS PLAN THAT SUCH NON-DEBTOR 
RELEASING PARTY WOULD HAVE BEEN LEGALLY ENTITLED TO ASSERT (WHETHER 
INDIVIDUALLY OR COLLECTIVELY) AGAINST ANY OF THE RELEASED PARTIES; 
PROVIDED, HOWEVER, THAT THE FOREGOING PROVISIONS OF THIS THIRD-PARTY 
RELEASE SHALL NOT OPERATE TO WAIVE OR RELEASE:  (I) ANY CAUSES OF ACTION 
ARISING FROM WILLFUL MISCONDUCT, ACTUAL FRAUD, OR GROSS NEGLIGENCE OF 
SUCH APPLICABLE RELEASED PARTY AS DETERMINED BY FINAL ORDER OF THE 
BANKRUPTCY COURT OR ANY OTHER COURT OF COMPETENT JURISDICTION; 
AND/OR (II) THE RIGHTS OF SUCH NON-DEBTOR RELEASING PARTY TO ENFORCE THIS 
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PLAN, THE SALE TRANSACTION DOCUMENTS AND THE CONTRACTS, INSTRUMENTS, 
RELEASES, INDENTURES, AND OTHER AGREEMENTS OR DOCUMENTS DELIVERED 
UNDER OR IN CONNECTION WITH THIS PLAN OR THE SALE TRANSACTION OR 
ASSUMED PURSUANT TO THIS PLAN OR THE SALE TRANSACTION OR FINAL ORDER OF 
THE BANKRUPTCY COURT.  THE FOREGOING RELEASE SHALL BE EFFECTIVE AS OF 
THE EFFECTIVE DATE, WITHOUT FURTHER NOTICE TO OR ORDER OF THE 
BANKRUPTCY COURT, ACT OR ACTION UNDER APPLICABLE LAW, REGULATION, 
ORDER, OR RULE OR THE VOTE, CONSENT, AUTHORIZATION OR APPROVAL OF ANY 
PERSON AND THE CONFIRMATION ORDER WILL PERMANENTLY ENJOIN THE 
COMMENCEMENT OR PROSECUTION BY ANY PERSON OR ENTITY, WHETHER 
DIRECTLY, DERIVATIVELY OR OTHERWISE, OF ANY CLAIMS, OBLIGATIONS, SUITS, 
JUDGMENTS, DAMAGES, DEMANDS, DEBTS, RIGHTS, CAUSES OF ACTION, OR 
LIABILITIES RELEASED PURSUANT TO THIS THIRD-PARTY RELEASE. 
 
D. Exculpation 

WITHOUT AFFECTING OR LIMITING THE RELEASES SET FORTH IN ARTICLE 
IX.B AND ARTICLE IX.C OF THE PLAN, EFFECTIVE AS OF THE EFFECTIVE DATE, THE 
EXCULPATED PARTIES SHALL NEITHER HAVE NOR INCUR ANY LIABILITY TO ANY 
PERSON OR ENTITY FOR ANY CLAIMS, CAUSES OF ACTION OR FOR ANY ACT TAKEN 
OR OMITTED TO BE TAKEN ON OR AFTER THE PETITION DATE AND PRIOR TO OR ON 
THE EFFECTIVE DATE IN CONNECTION WITH, OR RELATED TO, FORMULATING, 
NEGOTIATING, PREPARING, DISSEMINATING, IMPLEMENTING, ADMINISTERING, 
CONFIRMING OR EFFECTING THE CONFIRMATION OR CONSUMMATION OF THIS 
PLAN, THE DISCLOSURE STATEMENT, THE RESTRUCTURING DOCUMENTS OR ANY 
CONTRACT, INSTRUMENT, RELEASE OR OTHER AGREEMENT OR DOCUMENT 
CREATED OR ENTERED INTO IN CONNECTION WITH THIS PLAN, INCLUDING THE 
RESTRUCTURING SUPPORT AGREEMENT, OR ANY OTHER POSTPETITION ACT TAKEN 
OR OMITTED TO BE TAKEN IN CONNECTION WITH OR IN CONTEMPLATION OF THE 
RESTRUCTURING OF THE DEBTORS, THE APPROVAL OF THE DISCLOSURE 
STATEMENT OR CONFIRMATION OR CONSUMMATION OF THIS PLAN; PROVIDED, 
HOWEVER, THAT THE FOREGOING PROVISIONS OF THIS EXCULPATION SHALL NOT 
BE CONSTRUED AS EXCULPATING ANY PERSON OR ENTITY FROM ITS POST-
EFFECTIVE DATE OBLIGATIONS UNDER THE PLAN, THE DISCLOSURE STATEMENT, 
THE RESTRUCTURING DOCUMENTS OR ANY CONTRACT, INSTRUMENT, RELEASE OR 
OTHER AGREEMENT OR DOCUMENT CREATED OR ENTERED INTO IN CONNECTION 
WITH THIS PLAN, INCLUDING THE RESTRUCTURING SUPPORT AGREEMENT, AND 
SHALL NOT OPERATE TO WAIVE OR RELEASE: (I) ANY CAUSES OF ACTION ARISING 
FROM WILLFUL MISCONDUCT, ACTUAL FRAUD, OR GROSS NEGLIGENCE OF SUCH 
APPLICABLE EXCULPATED PARTY AS DETERMINED BY FINAL ORDER OF THE 
BANKRUPTCY COURT OR ANY OTHER COURT OF COMPETENT JURISDICTION; 
AND/OR (II) THE RIGHTS OF ANY PERSON OR ENTITY TO ENFORCE THIS PLAN AND 
THE CONTRACTS, INSTRUMENTS, RELEASES, INDENTURES, AND OTHER 
AGREEMENTS AND DOCUMENTS DELIVERED UNDER OR IN CONNECTION WITH THIS 
PLAN OR ASSUMED PURSUANT TO THIS PLAN OR FINAL ORDER OF THE BANKRUPTCY 
COURT; PROVIDED, FURTHER, THAT EACH EXCULPATED PARTY SHALL BE ENTITLED 
TO RELY UPON THE ADVICE OF COUNSEL CONCERNING ITS RESPECTIVE DUTIES 
PURSUANT TO, OR IN CONNECTION WITH, THE ABOVE REFERENCED DOCUMENTS, 
ACTIONS OR INACTIONS.  THE FOREGOING EXCULPATION SHALL BE EFFECTIVE AS 
OF THE EFFECTIVE DATE WITHOUT FURTHER NOTICE TO OR ORDER OF THE 
BANKRUPTCY COURT, ACT OR ACTION UNDER APPLICABLE LAW, REGULATION, 

Case 20-11662-KBO    Doc 1347    Filed 10/07/20    Page 66 of 466



 

63 
 

27145408.1 

ORDER, OR RULE OR THE VOTE, CONSENT, AUTHORIZATION OR APPROVAL OF ANY 
PERSON.  NOTWITHSTANDING THE FOREGOING, NOTHING IN THIS ARTICLE IX.D 
SHALL OR SHALL BE DEEMED TO PROHIBIT THE DEBTORS OR THE REORGANIZED 
DEBTORS FROM ASSERTING AND ENFORCING ANY CLAIMS, OBLIGATIONS, SUITS, 
JUDGMENTS, DEMANDS, DEBTS, RIGHTS, CAUSES OF ACTION OR LIABILITIES THEY 
MAY HAVE AGAINST ANY PERSON THAT IS BASED UPON AN ALLEGED BREACH OF A 
CONFIDENTIALITY OR NON-COMPETE OBLIGATION OWED TO THE DEBTORS OR THE 
REORGANIZED DEBTORS, IN EACH CASE UNLESS OTHERWISE EXPRESSLY PROVIDED 
FOR IN THIS PLAN. 

 
E. Injunction 

EXCEPT AS OTHERWISE PROVIDED IN THE PLAN OR THE CONFIRMATION 
ORDER (AND, FOR THE AVOIDANCE OF DOUBT, SUBJECT TO ARTICLE III.C), ALL 
ENTITIES WHO HAVE HELD, HOLD, OR MAY HOLD CLAIMS, INTERESTS, CAUSES OF 
ACTION, OR LIABILITIES THAT:  (A) ARE SUBJECT TO COMPROMISE AND 
SETTLEMENT PURSUANT TO THE TERMS OF THE PLAN; (B) HAVE BEEN RELEASED 
PURSUANT TO ARTICLE IX.B OF THE PLAN; (C) HAVE BEEN RELEASED PURSUANT TO 
ARTICLE IX.C OF THE PLAN, (D) ARE SUBJECT TO EXCULPATION PURSUANT TO 
ARTICLE IX.D OF THE PLAN (BUT ONLY TO THE EXTENT OF THE EXCULPATION 
PROVIDED IN ARTICLE IX.D OF THE PLAN), OR (E) ARE OTHERWISE DISCHARGED, 
SATISFIED, STAYED OR TERMINATED PURSUANT TO THE TERMS OF THE PLAN, ARE 
PERMANENTLY ENJOINED AND PRECLUDED, FROM AND AFTER THE EFFECTIVE 
DATE, FROM COMMENCING OR CONTINUING IN ANY MANNER, ANY ACTION OR 
OTHER PROCEEDING, INCLUDING ON ACCOUNT OF ANY CLAIMS, INTERESTS, CAUSES 
OF ACTION, OR LIABILITIES THAT HAVE BEEN COMPROMISED OR SETTLED AGAINST 
THE DEBTORS, THE REORGANIZED DEBTORS, OR ANY ENTITY SO RELEASED OR 
EXCULPATED (OR THE PROPERTY OR ESTATE OF ANY ENTITY, DIRECTLY OR 
INDIRECTLY, SO RELEASED OR EXCULPATED) ON ACCOUNT OF, OR IN CONNECTION 
WITH OR WITH RESPECT TO, ANY DISCHARGED, RELEASED, SETTLED, 
COMPROMISED, OR EXCULPATED CLAIMS, INTERESTS, CAUSES OF ACTION, OR 
LIABILITIES.  

F. Setoffs and Recoupment 

Except as otherwise provided herein, each Reorganized Debtor pursuant to the Bankruptcy Code 
(including section 553 of the Bankruptcy Code), applicable bankruptcy or non-bankruptcy law, or as may 
be agreed to by the Holder of an Allowed Claim, may set off or recoup against any Allowed Claim and the 
distributions to be made pursuant to the Plan on account of such Allowed Claim, any Claims, rights, and 
Causes of Action of any nature that the applicable Debtor or Reorganized Debtor may hold against the 
Holder of such Allowed Claim, to the extent such Claims, rights, or Causes of Action have not been 
otherwise compromised or settled on or prior to the Effective Date (whether pursuant to the Plan, a Final 
Order or otherwise); provided that neither the failure to effect such a setoff or recoupment nor the allowance 
of any Claim pursuant to the Plan shall constitute a waiver or release by such Reorganized Debtor of any 
such Claims, rights, and Causes of Action. 

Notwithstanding anything to the contrary in the Plan, nothing in the Plan shall discharge, release, 
impair, or otherwise preclude any valid right of setoff or recoupment of the Debtors’ counterparties to 
nonresidential real property leases or Executory Contracts under applicable Law. 

G. Release of Liens 
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Except as otherwise provided herein or in any contract, instrument, release, or other agreement or 
document created pursuant to the Plan, on the Effective Date and concurrently with the applicable 
distributions made pursuant to the Plan, all mortgages, deeds of trust, Liens, pledges, or other security 
interests against any property of the Estates shall be fully released and discharged, and all of the right, title, 
and interest of any Holder of such mortgages, deeds of trust, Liens, pledges, or other security interests shall 
revert to the applicable Reorganized Debtor and its successors and assigns. 

To the extent that any Holder of a Secured Claim that has been satisfied or discharged in full 
pursuant to the Plan, or any agent for such Holder, has filed or recorded publicly any Liens and/or security 
interests to secure such Holder’s Secured Claim, then as soon as practicable on or after the Effective Date, 
such Holder (or the agent for such Holder) shall take any and all steps requested by the Debtors, the 
Reorganized Debtors, or any administrative agent, collateral agent or indenture trustee under the New Debt 
Documentation (at the expense of the Debtors or Reorganized Debtors, as applicable) that are necessary or 
desirable to record or effectuate the cancellation and/or extinguishment of such Liens and/or security 
interests, including the making of Uniform Commercial Code termination statements, deposit account 
control agreement terminations, and any other applicable filings or recordings, and the Reorganized Debtors 
shall be entitled to file Uniform Commercial Code terminations or to make any other such filings or 
recordings on such Holder’s behalf. 

 
 

RETENTION OF JURISDICTION 

Notwithstanding the entry of the Confirmation Order and the occurrence of the Effective Date, 
except to the extent set forth herein, and in addition to the matters over which the Bankruptcy Court shall 
have retained jurisdiction pursuant to the Sale Order, if any, the Bankruptcy Court shall retain exclusive 
jurisdiction over all matters arising out of, or related to, the Chapter 11 Cases and the Plan pursuant to 
sections 105(a) and 1142 of the Bankruptcy Code, including jurisdiction to: 

A. allow, disallow, determine, liquidate, classify, estimate, or establish the priority, secured 
or unsecured status, or amount of any Claim or Interest, including the resolution of any request for payment 
of any Administrative Claim and the resolution of any and all objections to the secured or unsecured status, 
priority, amount, or allowance of Claims or Interests; 

B. decide and resolve all matters related to the granting and denying, in whole or in part, of 
any applications for allowance of compensation or reimbursement of expenses to Retained Professionals 
authorized pursuant to the Bankruptcy Code or the Plan; 

C. resolve any matters related to (1) the assumption, assumption and assignment, or rejection 
of any Executory Contract or Unexpired Lease to which a Debtor is party or with respect to which a Debtor 
may be liable and to hear, determine, and, if necessary, liquidate, any Cure Costs arising therefrom, 
including Cure Costs pursuant to section 365 of the Bankruptcy Code; (2) any potential contractual 
obligation under any Executory Contract or Unexpired Lease that is assumed; and (3) any dispute regarding 
whether a contract or lease is or was executory or expired; provided, however, that the Bankruptcy Court 
shall not retain jurisdiction with respect to post-Effective Date breaches of Executory Contracts or 
Unexpired Leases by the Reorganized Debtors; 

D. ensure that distributions to Holders of Allowed Claims are accomplished pursuant to the 
provisions of the Plan, the Plan Administrator Agreement, and the Confirmation Order; 
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E. adjudicate, decide, or resolve any motions, adversary proceedings, contested, or litigated 
matters, and any other matters, and grant or deny any applications involving a Debtor that may be pending 
on the Effective Date; 

F. adjudicate, decide, or resolve any and all matters related to Causes of Action, other than 
Causes of Action against the Debtors; 

G. adjudicate, decide, or resolve any and all matters related to section 1141 of the Bankruptcy 
Code; 

H. resolve any cases, controversies, suits, or disputes that may arise in connection with Class 
4 Claims, including the establishment of any bar dates, related notices, claim objections, allowance, 
disallowance, estimation and distribution; 

I. enter and implement such orders as may be necessary or appropriate to execute, implement, 
or consummate the provisions of the Plan, the Confirmation Order, or the Plan Administrator Agreement 
and all contracts, instruments, releases, indentures, and other agreements or documents created in 
connection with the Plan, the Confirmation Order, or the Plan Administrator Agreement; 

J. enter and enforce any order for the sale of property pursuant to sections 363, 1123, or 
1146(a) of the Bankruptcy Code; 

K. resolve any cases, controversies, suits, disputes, or Causes of Action that may arise in 
connection with the interpretation or enforcement of the Plan, the Confirmation Order, or the Plan 
Administrator Agreement, or any contract, instrument, release or other agreement or document that is 
entered into or delivered pursuant to the Plan, or any Entity’s rights arising from or obligations incurred in 
connection with the Plan, the Confirmation Order, or the Plan Administrator Agreement; 

L. issue injunctions, enter and implement other orders, or take such other actions as may be 
necessary or appropriate to restrain interference by any Entity with enforcement of the Plan, the 
Confirmation Order, or the Plan Administrator Agreement; 

M. resolve any cases, controversies, suits, disputes, or Causes of Action with respect to the 
releases, injunctions, and other provisions contained in the Plan and enter such orders as may be necessary 
or appropriate to implement such releases, injunctions, and other provisions; 

N. resolve any cases, controversies, suits, disputes, or Causes of Action with respect to the 
repayment or return of distributions and the recovery of additional amounts owed by the Holder of a Claim 
or Interest for amounts not timely repaid; 

O. enter and implement such orders as are necessary or appropriate if the Confirmation Order 
is for any reason modified, stayed, reversed, revoked, or vacated; 

P. determine any other matters that may arise in connection with or relate to the Plan, the 
Disclosure Statement, the Confirmation Order, or any contract, instrument, release, indenture, or other 
agreement or document created in connection with the Plan or the Disclosure Statement; 

Q. enter an order or final decree concluding or closing any of the Chapter 11 Cases; 

R. adjudicate any and all disputes arising from or relating to distributions under the Plan;  
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S. consider any modification of the Plan, to cure any defect or omission, or to reconcile any 
inconsistency in any Bankruptcy Court order, including the Confirmation Order; 

T. determine requests for payment of Claims and Interests entitled to priority pursuant to 
section 507 of the Bankruptcy Code; 

U. hear and determine disputes arising in connection with the interpretation, implementation, 
or enforcement of the Plan, or the Confirmation Order, including disputes arising under agreements, 
documents, or instruments executed in connection with the Plan (other than any dispute arising after the 
Effective Date under, or directly with respect to, the New Debt Documentation, which such disputes shall 
be adjudicated in accordance with the terms of the New Debt Documentation); 

V. hear and determine matters concerning state, local, and federal taxes in accordance with 
sections 346, 505, and 1146 of the Bankruptcy Code; 

W. hear and determine all disputes involving the existence, nature, or scope of the Debtors’ 
discharge, including any dispute relating to any liability arising out of the termination of employment or 
the termination of any employee or retiree benefit program, regardless of whether such termination occurred 
prior to or after the Effective Date; 

X. hear and determine disputes arising in connection with the interpretation, implementation, 
or enforcement of the releases, injunctions, and exculpations provided under Article IX of the Plan; 

Y. enforce all orders previously entered by the Bankruptcy Court; and 

Z. hear any other matter not inconsistent with the Bankruptcy Code, this Plan, or the 
Confirmation Order. 

As of the Effective Date, notwithstanding anything in this Article X to the contrary, the New Debt 
Documentation shall be governed by their respective jurisdictional provisions therein. 

If the Bankruptcy Court abstains from exercising, or declines to exercise, jurisdiction or is otherwise 
without jurisdiction over any matter arising in, arising under, or related to the Chapter 11 Cases, including 
the matters set forth in this Article X, the provisions of this Article X shall have no effect on and shall not 
control, limit, or prohibit the exercise of jurisdiction by any other court having competent jurisdiction with 
respect to such matter. 

Unless otherwise specifically provided herein or in a prior order of the Bankruptcy Court, the Bankruptcy 
Court shall have exclusive jurisdiction to hear and determine disputes concerning Claims against or 
Interests in the Debtors that arose prior to the Effective Date. 

 
 

MODIFICATION, REVOCATION, OR WITHDRAWAL OF PLAN 

A. Modification of Plan 

Subject to the limitations contained in the Plan, the Debtors or Reorganized Debtors reserve the 
right to, in accordance with the Bankruptcy Code, the Bankruptcy Rules, and the Restructuring Support 
Agreement, and subject to the Definitive Document Consent Rights and the Committee Consent Rights: (1) 
amend or modify the Plan prior to the entry of the Confirmation Order, including amendments or 
modifications to satisfy section 1129(b) of the Bankruptcy Code; (2) amend or modify the Plan after the 
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entry of the Confirmation Order in accordance with section 1127(b) of the Bankruptcy Code and the 
Restructuring Support Agreement upon order of the Bankruptcy Court; and (3) remedy any defect or 
omission or reconcile any inconsistency in the Plan in such manner as may be necessary to carry out the 
purpose and intent of the Plan upon order of the Bankruptcy Court. 

B. Effect of Confirmation on Modifications 

Entry of the Confirmation Order shall mean that all modifications or amendments to the Plan since 
the solicitation thereof are approved pursuant to section 1127(a) of the Bankruptcy Code and do not require 
additional disclosure or re-solicitation under Bankruptcy Rule 3019; provided, however, that each 
modification or amendment shall be made in accordance with Article XI.A of the Plan.   

C. Revocation of Plan; Reservation of Rights if Effective Date Does Not Occur 

Subject to the conditions to the Effective Date, the Debtors reserve the right, subject to the terms 
of the Restructuring Support Agreement, to revoke or withdraw the Plan prior to the entry of the 
Confirmation Order and to file subsequent plans of reorganization.  If the Debtors revoke or withdraw the 
Plan with the prior consent of the Required Consenting Parties or if entry of the Confirmation Order or the 
Effective Date does not occur, then: (1) the Plan shall be null and void in all respects; (2) any settlement or 
compromise embodied in the Plan, assumption or rejection of executory contracts or leases effected by the 
Plan, and any document or agreement executed pursuant hereto shall be deemed null and void; and 
(3) nothing contained in the Plan shall:  (a) constitute a waiver or release of any claims by or against, or 
any Equity Interests in, such Debtor or any other Entity; (b) prejudice in any manner the rights of the 
Debtors or any other Entity; or (c) constitute an admission of any sort by the Debtors or any other Entity. 

 
 

MISCELLANEOUS PROVISIONS 

A. Immediate Binding Effect 

Notwithstanding Bankruptcy Rules 3020(e), 6004(g), or 7062 or otherwise, upon the occurrence of 
the Effective Date, the terms of the Plan and the documents and instruments contained in the Plan 
Supplement shall be immediately effective and enforceable and deemed binding upon the Debtors, the 
Reorganized Debtors, and any and all Holders of Claims and Interests (irrespective of whether Holders of 
such Claims or Interests are deemed to have accepted the Plan), all Entities that are parties to or are subject 
to the settlements, compromises, releases, discharges, and injunctions described in the Plan, each Entity 
acquiring property under the Plan and any and all non-Debtor parties to Executory Contracts and Unexpired 
Leases.  The Confirmation Order shall contain a waiver of any stay of enforcement otherwise applicable, 
including pursuant to Bankruptcy Rule 3020(e) and 7062. 

B. Additional Documents 

On or before the Effective Date, the Debtors, with the reasonable consent of the Required 
Consenting Parties, may file with the Bankruptcy Court such agreements and other documents as may be 
necessary or appropriate to effectuate and further evidence the terms and conditions of the Plan.  The 
Debtors or Reorganized Debtors, as applicable, and all Holders of Claims receiving distributions pursuant 
to the Plan and all other parties in interest shall, from time to time, prepare, execute, and deliver any 
agreements or documents and take any other actions as may be necessary or advisable to effectuate the 
provisions and intent of the Plan or the Confirmation Order. 

C. Payment of Statutory Fees 
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All fees payable pursuant to section 1930(a) of the Judicial Code, as determined by the Bankruptcy 
Court at a hearing pursuant to section 1128 of the Bankruptcy Code or as agreed to by the United States 
Trustee and Reorganized GNC Holdings, shall be paid by each of the applicable Reorganized Debtors for 
each quarter (including any fraction thereof) until the Chapter 11 Cases are converted, dismissed or closed, 
whichever occurs first.  The U.S. Trustee shall not be required to file a request for payment of its quarterly 
fees, which shall be deemed an Administrative Claim against the Debtors and their estates.  All such fees 
due and payable prior to the Effective Date shall be paid by the Debtors on the Effective Date.  After the 
Effective Date, the applicable Reorganized Debtor shall pay any and all fees when due and payable, and 
shall file with the Bankruptcy Court quarterly reports in a form reasonably acceptable to the United States 
Trustee, until the earliest of the date on which the applicable Chapter 11 Case of the Reorganized Debtor is 
converted, dismissed, or closed. 

D. Reservation of Rights 

The Plan shall have no force or effect unless and until the Bankruptcy Court enters the Confirmation 
Order.  None of the filing of the Plan, any statement or provision contained in the Plan, or the taking of any 
action by any Debtor with respect to the Plan, the Disclosure Statement, or the Plan Supplement shall be or 
shall be deemed to be an admission or waiver of any rights of any Debtor with respect to the Holders of 
Claims or Interests prior to the Effective Date. 

Notwithstanding any language to contrary contained in this Plan, the Disclosure Statement, or the 
Confirmation Order, no provisions shall (i) preclude the United States Securities and Exchange 
Commission (“SEC”) from enforcing its police or regulatory powers, or (ii) enjoin, limit, impair, or delay 
the SEC from commencing or continuing any claims, causes of action, proceedings, or investigations 
against any non-Debtor. 

E. Successors and Assigns 

The rights, benefits, and obligations of any Entity named or referred to in the Plan shall be binding 
on, and shall inure to the benefit of any heir, executor, administrator, successor or assign, affiliate, officer, 
director, agent, representative, attorney, beneficiaries or guardian, if any, of each Entity. 

F. Service of Documents 

After the Effective Date, any pleading, notice, or other document required by the Plan, the 
Confirmation Order, or the Plan Administrator Agreement to be served on or delivered to the Reorganized 
Debtors shall also be served on:  

Debtors Counsel to the Debtors 

GNC Holdings, Inc. 
300 Sixth Avenue 
Pittsburgh, PA 15222 
Attn: Tricia Tolivar and Susan Canning 

Latham & Watkins LLP  
330 North Wabash Avenue, Suite 2800,  
Chicago, Illinois 60611  
Attn: Rick Levy, Caroline Reckler, Asif Attarwala, 
and Brett Newman 

Latham & Watkins LLP  
885 Third Avenue  
New York, New York 10022 
Attn: George Davis, Andrew Ambruoso, and Jeffrey 
T. Mispagel 
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United States Trustee Counsel to the Ad Hoc Group of Crossover 
Lenders 

Office of the United States Trustee for the 
District of Delaware 
J. Caleb Boggs Federal Building  
844 North King Street, Suite 2207  
Wilmington, Delaware 19801  
Attn:  Jane Leamy  

Milbank LLP 
2029 Century Park East 
33rd Floor 
Los Angeles, CA 90067 
Attn: Mark Shinderman, Brett Goldblatt, Daniel B. 
Denny, and Jordan Weber 

Counsel to the Committee (before the 
Effective Date) and the Plan Administrator 

(on and after the Effective Date) 

Counsel to the FILO Ad Hoc Group 

Lowenstein Sandler LLP 
1251 Avenue of the Americas 
New York, NY 10020 
Attn:  Jeffrey Cohen and Lindsay H. Sklar 
 
and 
 
Lowenstein Sandler LLP 
One Lowenstein Drive  
Roseland, NJ 070686 
Attn:  Michael S. Etkin, Michael Savetsky, 
Nicole Fulfree, and Colleen M. Maker 

 

Paul, Weiss, Rifkind, Wharton & Garrison, LLP 
1285 Avenue of the Americas 
New York, NY 10019 
Attn: Andrew Rosenberg and Jacob Adlerstein 

 
Any notice of confirmation of this Plan or the occurrence of the Effective Date shall advise Entities 

receiving such notice that, to continue to receive pleadings and other documents filed in the Chapter 11 
Cases pursuant to Bankruptcy Rule 2002, they must file a renewed request to receive documents pursuant 
to Bankruptcy Rule 2002.  Commencing 30 calendar days after the Effective Date, the list of Entities 
receiving documents pursuant to Bankruptcy Rule 2002 shall be limited to those Entities who have filed 
such renewed requests (including any Entities that file such renewed requests after such date), provided, 
that the United States Trustee shall not be required to file a renewed request to receive documents pursuant 
to Bankruptcy Rule 2002 in order to continue to receive documents. 

In accordance with Bankruptcy Rules 2002 and 3020(c), within ten (10) Business Days of the date 
of entry of the Confirmation Order, the Debtors shall serve the Notice of Confirmation by United States 
mail, first class postage prepaid, by hand, or by overnight courier service to all parties served with the 
Confirmation Hearing notice; provided that no notice or service of any kind shall be required to be mailed 
or made upon any Entity to whom the Debtors mailed a Confirmation Hearing notice, but received such 
notice returned marked “undeliverable as addressed,” “moved, left no forwarding address” or “forwarding 
order expired,” or similar reason, unless the Debtors have been informed in writing by such Entity, or are 
otherwise aware, of that Entity’s new address, provided that the Debtors are unable to ascertain new address 
information for such Entity after a commercially reasonable search.  To supplement the notice described in 
the preceding sentence, within twenty days of the date of the Confirmation Order the Debtors shall publish 
the Notice of Confirmation once in The Wall Street Journal (national edition) and Globe and Mail in 
Canada.  Mailing and publication of the Notice of Confirmation in the time and manner set forth in this 

Case 20-11662-KBO    Doc 1347    Filed 10/07/20    Page 73 of 466



 

70 
 

27145408.1 

paragraph shall be good and sufficient notice under the particular circumstances and in accordance with the 
requirements of Bankruptcy Rules 2002 and 3020(c), and no further notice is necessary. 

G. Term of Injunctions or Stays 

Unless otherwise provided in the Plan or in the Confirmation Order, all injunctions or stays in effect 
in the Chapter 11 Cases pursuant to sections 105 or 362 of the Bankruptcy Code or any order of the 
Bankruptcy Court, and extant on the Confirmation Date (excluding any injunctions or stays contained in 
the Plan or the Confirmation Order) shall remain in full force and effect until the Effective Date.  All 
injunctions or stays contained in the Plan or the Confirmation Order shall remain in full force and effect in 
accordance with their terms. 

H. Entire Agreement 

On the Effective Date, the Plan and the Plan Supplement supersede all previous and 
contemporaneous negotiations, promises, covenants, agreements, understandings, and representations on 
such subjects, all of which have become merged and integrated into the Plan. 

I. Governing Law 

Unless a rule of law or procedure is supplied by federal law (including the Bankruptcy Code and 
Bankruptcy Rules) or unless otherwise specifically stated, the laws of the State of New York, without giving 
effect to the principles of conflict of laws, shall govern the rights, obligations, construction, and 
implementation of the Plan, any agreements, documents, instruments, or contracts executed or entered into 
in connection with the Plan (except as otherwise set forth in those agreements, in which case the governing 
law of such agreement shall control), and corporate governance matters; provided that corporate governance 
matters relating to Debtors or Reorganized Debtors, as applicable, not incorporated in New York shall be 
governed by the laws of the state of incorporation of the applicable Debtor or Reorganized Debtor, as 
applicable. 

J. Exhibits 

All exhibits and documents included in the Plan Supplement are incorporated into and are a part of 
the Plan as if set forth in full in the Plan.  Except as otherwise provided in the Plan, such exhibits and 
documents included in the Plan Supplement shall initially be filed with the Bankruptcy Court on or before 
the Plan Supplement Filing Date.  After the exhibits and documents are filed, copies of such exhibits and 
documents shall have been available upon written request to the Debtors’ counsel at the address above or 
by downloading such exhibits and documents from the Debtors’ restructuring website at 
cases.primeclerk.com/gnc or the Bankruptcy Court’s website at www.deb.uscourts.gov.  To the extent any 
exhibit or document included in the Plan Supplement is inconsistent with the terms of the Plan, unless 
otherwise ordered by the Bankruptcy Court, the non-exhibit or non-document portion of the Plan shall 
control. 

K. Nonseverability of Plan Provisions upon Confirmation 

If, prior to Confirmation, any term or provision of the Plan is held by the Bankruptcy Court to be 
invalid, void, or unenforceable, the Bankruptcy Court shall have the power to alter and interpret such term 
or provision to make it valid or enforceable to the maximum extent practicable, consistent with the original 
purpose of the term or provision held to be invalid, void or unenforceable, and such term or provision shall 
then be applicable as altered or interpreted; provided that, any such alteration or interpretation shall be 
acceptable to the Debtors and the Required Consenting Parties.  Notwithstanding any such holding, 
alteration, or interpretation, the remainder of the terms and provisions of the Plan will remain in full force 
and effect and will in no way be affected, impaired, or invalidated by such holding, alteration, or 
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interpretation.  The Confirmation Order shall constitute a judicial determination and shall provide that each 
term and provision of the Plan, as it may have been altered or interpreted in accordance with the foregoing, 
is:  (1) valid and enforceable pursuant to its terms; (2) integral to the Plan and may not be deleted or modified 
without the consent of the Debtors; and (3) nonseverable and mutually dependent. 

L. Closing of Chapter 11 Cases 

The Reorganized Debtors shall, promptly after the full administration of the Chapter 11 Cases, file 
with the Bankruptcy Court all documents required by Bankruptcy Rule 3022 and any applicable order of 
the Bankruptcy Court to close the Chapter 11 Cases. 

M. Conflicts 

To the extent that any provision of the Disclosure Statement, or any order entered prior to 
Confirmation (for avoidance of doubt, not including the Confirmation Order) referenced in the Plan (or any 
exhibits, appendices, supplements, or amendments to any of the foregoing), conflict with or are in any way 
inconsistent with any provision of the Plan, the Plan shall govern and control.  To the extent that any 
provision of the Plan conflicts with or is in any way inconsistent with any provision of the Confirmation 
Order, the Confirmation Order shall govern and control.  

N. Dissolution of the Committee 

Except to the extent specifically referenced herein, on the Effective Date, the Committee shall 
dissolve automatically, and the current and former members of the Committee shall be released and 
discharged from all rights and duties arising from, or related to, the Chapter 11 Cases, provided that the 
Committee shall continue in existence, and retention of its Retained Professionals shall remain in effect, 
each solely to the extent necessary to file and prosecute final requests for allowance and payment of 
Professional Fee Claims of such Retained Professionals.  

O. Section 1125(e) Good Faith Compliance 

The Debtors, the Reorganized Debtors, the Consenting Creditors, and each of their respective 
current and former officers, directors, members (including ex officio members), managers, employees, 
partners, advisors, attorneys, professionals, accountants, investment bankers, investment advisors, 
actuaries, Affiliates, financial advisors, consultants, agents, and other representatives of each of the 
foregoing Entities (whether current or former, in each case in his, her or its capacity as such), shall be 
deemed to have acted in “good faith” under section 1125(e) of the Bankruptcy Code.   
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Respectfully submitted, as of the date first set forth above, 

 
GNC Holdings, Inc.  
(on behalf of itself and all other Debtors) 

   
 By: /s/ Tricia Tolivar 
 Name: Tricia Tolivar 
 Title: Executive Vice President and Chief Financial Officer 
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Exhibit 1 

Restructuring Support Agreement 
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Execution Version 

THIS RESTRUCTURING SUPPORT AGREEMENT IS NOT AN OFFER OR ACCEPTANCE 
WITH RESPECT TO ANY SECURITIES OR A SOLICITATION OF ACCEPTANCES OF A 
CHAPTER 11 PLAN WITHIN THE MEANING OF SECTION 1125 OF THE BANKRUPTCY 
CODE.  ANY SUCH OFFER OR SOLICITATION WILL COMPLY WITH ALL APPLICABLE 
SECURITIES LAWS AND/OR PROVISIONS OF THE BANKRUPTCY CODE.  NOTHING 
CONTAINED IN THIS RESTRUCTURING SUPPORT AGREEMENT SHALL BE AN 
ADMISSION OF FACT OR LIABILITY OR, UNTIL THE OCCURRENCE OF THE 
AGREEMENT EFFECTIVE DATE ON THE TERMS DESCRIBED HEREIN, DEEMED 
BINDING ON ANY OF THE PARTIES HERETO. 

RESTRUCTURING SUPPORT AGREEMENT 

RSA
Agreement

GNC

Company
Entity Company

Consenting Term Lenders

Consenting FILO Lenders
Consenting Creditors

Parties
Party

Restructuring Term Sheet
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Plan
Restructuring

Chapter 11 Cases
Bankruptcy Court

Companies’
Creditors Arrangement Act

DIP Facility
DIP Credit Agreement

ABL Credit Agreement

ABL FILO Term Loan
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ABL FILO Term Loan Claim

Ad Hoc Groups

Agreement

Agreement Effective Date

Alternative Transaction

Avoidance Actions

Bankruptcy Code

Bankruptcy Court

Business Day

beneficial ownership

Canadian Court

Causes of Action
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CCAA

Chapter 11 Cases

Claim

Company

Company Entity

Company Termination Event

Confidentiality Agreement

Confirmation Date

Confirmation Order

Confirmation Recognition Order

Consenting Creditors`

“Consenting Creditors Group”
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Consenting Creditor Termination Event

Consenting FILO Lenders

Consenting Term Lenders

Consenting Term Lender Termination Event

Crossover Ad Hoc Group

Debtors

Definitive Documents

DIP ABL FILO Credit Agreement

DIP Credit Agreement

DIP Facility

DIP Motion

DIP Orders

Disclosure Statement

Disclosure Statement Motion

Disclosure Statement Order

Effective Date

Executory Contracts and Leases Information
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Exit Term Loan Facilities”

Exit Term Loan Facilities Documents

Exit Term Loan Facilities Term Sheet

Exit Revolver/FILO Facility

Exit Revolver/FILO Facility Documents

Exit Revolver/FILO Facility Term Sheet

Exit Term Sheets

FILO Ad Hoc Group

FILO Ad Hoc Group Termination Event

FILO Lenders

Final DIP Order

Final DIP Recognition Order

First and Second Day Pleadings

GNC

“Initial Recognition Order” 
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Interest

Interim CCAA Order

Interim DIP Order

Joinder Agreement

Lenders

MIP

Mutual Termination Event

New ABL/FILO Facility”

New Common Shares

New Corporate Governance Documents

New Stockholders Agreement

Outside Date

Party(ies)

Permitted Transfer
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Permitted Transferee

Person

Petition Date

Plan

Plan Supplement

Qualified Marketmaker

“Recognition Proceedings” 

Reorganized Company

Representatives

Required Consenting Term Lenders

Required FILO Ad Hoc Group Members
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Required Consenting Sale Parties

Restructuring

Restructuring Term Sheet

Revolving Loans

RSA

“Schedule of Rejected Contracts

Solicitation Materials

“Supplemental Order”

Support Period

Termination Events

Term Lenders

Tranche B-2 Term Loan

Tranche B-2 Term Loan Claim

Tranche B-2 Term Loan Credit Agreement
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Transfer

Unsecured Notes

Definitive Documents

DIP Motion

MIP

Exit Term Loan Facilities Documents

Exit Revolver/FILO Loan 
Facility Documents

provided
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Milestones

Petition Date
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Outside Date

provided, however,
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provided,

provided,
however
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Transfer

Permitted Transfer
Permitted Transferee
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Qualified
Marketmaker

provided

Confidentiality Agreement

ab
initio
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provided
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ab initio
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Executory Contracts and Leases 
Information
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Consenting Term Lender Termination Event
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provided
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FILO Ad Hoc Group Termination 
Event

provided
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Company Termination Event
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provided

Mutual Termination Event

Termination Events
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provided

provided further

provided,

provided
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provided however
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provided, however

provided, further

provided
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provided

provided
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provided
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provided
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provided, further
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[Remainder of page intentionally left blank.]
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[Signature Page to Restructuring Support Agreement]

CONSENTING CREDITOR

COHANZICK MANAGEMENT, LLC

By:

Name:

Title:

Notice Address: 427 Bedford Road #230, Pleasantville, NY 10570 

Email address(es): David@Cohanzick.com
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[Signature Page to Restructuring Support Agreement]  
 

 

CONSENTING CREDITOR 
 
Great American Capital Partners, LLC, on behalf of its managed funds and accounts 

  

  

By:  

 
   

Name:  

Robert Louzan 

  

  

Title:   

President 

 

Notice Address: 

Great American Capital Partners, LLC 

11100 Santa Monica Blvd., Suite 800 

Los Angeles, CA  90025 

 

 

Email address(es): 

rlouzan@gacapitalpartners.com 
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[Signature Page to Restructuring Support Agreement]

CONSENTING CREDITOR

MidOcean Credit Fund Management, L.P., on behalf of its managed funds and accounts

By:

Name: Damion Brown

Title: Managing Director

Notice Address:

245 Park Avenue 38th Floor

New York, NY 10167

Email address(es): finops@midoceanpartners, arubeo@midoceanpartners.com,

rsullivan@midoceanpartners.com
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[Signature Page to Restructuring Support Agreement]  
 

 

CONSENTING CREDITOR 
 
Venor Capital Master Fund Ltd. 

By: Venor Capital Management L.P. 

Its Investment Manager 

 

  

  

By: 

 
   

Name:Michael Wartell   

  

Title: Co-CIO   

 

Notice Address: 

7 Times Square, Suite 4303 

New York, NY 10036 

 

Email address(es): 

Operations@venorcapital.com 

Areddy@venorcapital.com 
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[Signature Page to Restructuring Support Agreement]  

CONSENTING CREDITOR 

[Hawkeye Capital Master] 

By:  

Name: Lee Ehly

Title:

Notice Address: 

Email address(es): Rich@hawkeyecap.com Lee@hawkeyecap.com 
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Signature Page to Restructuring Support Agreement
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Signature Page to Restructuring Support Agreement

Case 20-11662-KBO    Doc 1347    Filed 10/07/20    Page 125 of 466



Signature Page to Restructuring Support Agreement
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Signature Page to Restructuring Support Agreement
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Signature Page to Restructuring Support Agreement

Michael Byrne

Director
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[Signature Page to Restructuring Support Agreement] 

LIBREMAX MASTER FUND LTD 
LIBREMAX OC MASTER FUND, LTD. 
LOCAL 338 RETIREMENT FUND 
LOCAL 817 IBT PENSION FUND 

By:  LIBREMAX CAPITAL, LLC, as 

Investment Manager 

By: 

 

Name Erica Laudano   

Title: Chief Compliance Officer 

& Assistant General Counsel 

 

Notice Address: 

600 Lexington Ave. 

7th Floor 

New York, NY 10022 

Email address(es): 

legal@libremax.com 
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FRANKLIN 4021 FLOATING RATE MASTER SERIES 
FRANKLIN ADV INC-FRANKLIN INV SEC TRST- 
FRANKLIN FLOATING RATE DAILY ACCESS FUND 
FRANKLIN LIMITED DURATION INCOME TRUST 
(FRANKLIN ADVR 4472)  
FRANK ADVR INC - BRIGHTHOUSE FD TR I - 
BRIGHTHOUSE/FRANK LOW DUR TOTAL RET PORT 
FRANKLIN 4460 INVESTORS SECURITIES TRUST 
TOTAL RETURN FUND 
FRANKLIN 4991 INVESTORS SECURITIES TRUST-
LOW DURATION TOTAL RETURN FUND FRANKLIN 
ADVR 19080 - NEBRASKA INVESTMENT COUNCIL 

FRANKLIN ADVR 4884 - FT VIP TRUST - FRANKLIN 
STRATEGIC INCOME VIP FUND 
FRANKLIN FLOATING RATE MASTER TRUST - 
FRANKLIN FLOATING RATE INCOME FUND 
FRANKLIN TEMPLETON INVSTS CORP. - FRANKLIN 
TEMPLETON SERIES II FUNDS - FRANKLIN 
FLOATING RATE II FUND 

By: FRANKLIN ADVISERS, INC. as Investment Advisor 

Notice Address:

One Franklin Parkway 

Bldg 920/3rd floor 

San Mateo, CA 94403 

Email address(es): judy.sher@franklintempleton.com 

We look forward to working with you on this transaction. 
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[Signature Page to Restructuring Support Agreement] 

Apollo Senior Floating Rate Fund Inc.

By: Apollo Credit Management, LLC, its investment manager

By:

Name:

Title:

Notice Address:

Email address(es):
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[Signature Page to Restructuring Support Agreement] 

Apollo Tactical Income Fund Inc.

By: Apollo Credit Management, LLC, its investment adviser

By:

Name:

Title:

Notice Address:

Email address(es):
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[Signature Page to Restructuring Support Agreement] 

Apollo A-N Credit Fund (Delaware), L.P.

By: Apollo A-N Credit Management, LLC, its investment manager

By:

Name:

Title:

Notice Address:

Email address(es):
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[Signature Page to Restructuring Support Agreement] 

Apollo Credit Strategies Master Fund Ltd.

By: Apollo ST Fund Management LLC, its investment manager

By:

Name:

Title:

Notice Address:

Email address(es):
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[Signature Page to Restructuring Support Agreement] 

Apollo Credit Master Fund Ltd.

By: Apollo ST Fund Management LLC, its investment manager

By:

Name:

Title:

Notice Address:

Email address(es):
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[Signature Page to Restructuring Support Agreement] 

Apollo Credit Funding V Ltd.

By: Apollo ST Fund Management LLC, its investment adviser

By:

Name:

Title:

Notice Address:

Email address(es):
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[Signature Page to Restructuring Support Agreement] 

Apollo Credit Funding VI Ltd.

By: Apollo ST Fund Management LLC, its investment adviser

By:

Name:

Title:

Notice Address:

Email address(es):
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[Signature Page to Restructuring Support Agreement] 

SERENGETI MULTI-SERIES MASTER LLC – SERIES C II 
SERENGETI MULTI-SERIES MASTER LLC – SERIES SPC II  

SERENGETI LYCAON MM LP 

By: SERENGETI ASSET MANAGEMENT, LP,  

as Investment Manager 
 

By:  

  

Name: Albert 

Martinez 

  

 

Title: Director   

Notice Address: 632 Broadway, 12th Floor New York, NY 10012 

Email address(es): sam.teamops@serengeti-am.com; amartinez@serengeti-am.com; dryan@serengeti-

am.com; rmujtaba@serengeti-am.com; rhaq@serengeti-am.com 

  

Albert 

ez
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[Signature Page to Restructuring Support Agreement] 

HSBC BANK PLC 

By:

Name: Stuart Bristow 

Title: Authorised Signatory 

Notice Address: 

HSBC Bank PLC

8 Canada Square 

Canary Wharf 

London E14 5HQ 

Email address(es):

mark.heath@us.hsbc.com

brian.cripps@hsbc.com

slt.corp.actions@hsbc.com

HSBC BANK PLC 

By:

Name: Stuart Bristow

Title: Authorised Signatory 

Notice Address:

HSBC Bank PLC
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[Signature Page to Restructuring Support Agreement]

First Eagle Private Credit, LLC

By

Name: Seth Frink
Title: Director
Notice Address: 227 West Monroe Street

Suite 3200
Chicago, IL 60606

Email Address: slstradeclosing@feim.com
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[Signature Page to Restructuring Support Agreement]

HFRO SUB, LLC
By: HIGHLAND INCOME FUND (formerly,
HIGHLAND FLOATING RATE
OPPORTUNITIES FUND), its sole member

By:

Name: Frank Waterhouse

Title: Treasurer

Notice Address:

300 Crescent Court, Suite 700

Dallas, TX 75201

Email address(es): I-Operations@hcmlp.com
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[Signature Page to Restructuring Support Agreement]

HFRO SUB, LLC
By: HIGHLAND INCOME FUND (formerly,
HIGHLAND FLOATING RATE
OPPORTUNITIES FUND) its sole member

By:

Name: Frank Waterhouse

Title: Treasurer

Notice Address:

300 Crescent Court, Suite 700

Dallas, TX 75201

Email address(es): I-Operations@hcmlp.com
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[Signature Page to Restructuring Support Agreement]

HIGHLAND PROMETHEUS MASTER FUND,
L.P.
By: Highland SunBridge GP, LLC, its general
partner, as FILO Lender

By:

Name: Scott Ellington

Title: Secretary

Notice Address: 300 Crescent Court, Suite 700

Dallas, Texas 75201

Email address(es): SEllington@HighlandCapital.com
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[Signature Page to Restructuring Support Agreement]

ACIS CLO 2017-7 LTD.
By: Acis CLO Management, LLC, its portfolio
manager

By:

Name: Frank Waterhouse

Title: Treasurer

Notice Address:

Email address(es):
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[Signature Page to Restructuring Support Agreement]

CORBIN ERISA OPPORTUNITY FUND, LTD. 

By: Corbin Capital Partners, L.P.,
its Investment Manager

By:

Name: Daniel Friedman

Title: General Counsel

Notice Address:

Corbin Capital Partners

590 Madison Avenue, 31st Floor

New York, NY 10022

Email address(es): fof-ops@corbincapital.com
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[Signature Page to Restructuring Support Agreement]

MARBLE RIDGE MASTER FUND LP

By: MARBLE RIDGE CAPITAL LP,

as Investment Manager

By:

Name: Kamand Daniels

Title: General Counsel / CCO

Notice Address: 1250 Broadway, Suite 2601, New York, New York 10001

Email address(es): kdaniels@marbleridgecap.com

K d D i l
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[Signature Page to Restructuring Support Agreement] 

HG VORA SPECIAL OPPORTUNITIES MASTER FUND LTD

By: HG VORA CAPITAL MANAGEMENT, LLC, 

as Investment Advisor

By:

Name: Philip Garthe

Title: Chief Operating Officer

Notice Address:

c/o HG Vora Capital Management, LLC

330 Madison Avenue, 20th Floor 

New York, NY  10017

Attention:  Mandy Lam & Philip Garthe

Email address(es): mlam@hgvora.com and pgarthe@hgvora.com
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[Signature Page to Restructuring Support Agreement] 
44987.00001

BRYANT PARK FUNDING ULC

By:

Name:

Title:

Notice Address:

Email address(es):
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[Signature Page to Amendment to GNC Amended and Restated Term Loan Credit Agreement]
44987.00001

GEM 1 LOAN FUNDING LLC

By:

Name: Morgan Land

Title: Attorney-In-Fact

Notice Address: 1289 City Center Drive, Ste 100, Carmel, IN 46032

Email address(es): morgan.land@alterdomus.com
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[Signature Page to Restructuring Support Agreement]

BlackRock Credit Alpha Master Fund, L.P.

By: BlackRock Financial Management Inc., in its

capacity as investment advisor

By:

Name: Sunil Aggarwal

Title: Authorized Signatory

Notice Address:
c/o BlackRock
55 East 52nd Street
New York, NY 10055
Attn: Sunil Aggarwal / Nikhil Gadia
Email: Sunil.Aggarwal@blackrock.com/ Nikhil.Gadia@blackrock.com

With a copy (which shall not constitute notice) to:

c/o BlackRock, Inc.
Office of the General Counsel
40 East 52nd Street
New York, NY 10022
Attn: Jack Schinasi
Email: legaltransactions@blackrock.com
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[Signature Page to Restructuring Support Agreement]

HC NCBR FUND

By: BlackRock Financial Management Inc., in its

capacity as investment advisor

By:

Name: Sunil 

Aggarwal

Title: Authorized 

Signatory

Notice Address:
c/o BlackRock
55 East 52nd Street
New York, NY 10055
Attn: Sunil Aggarwal / Nikhil Gadia
Email: Sunil.Aggarwal@blackrock.com/ Nikhil.Gadia@blackrock.com

With a copy (which shall not constitute notice) to:

c/o BlackRock, Inc.
Office of the General Counsel
40 East 52nd Street
New York, NY 10022
Attn: Jack Schinasi
Email: legaltransactions@blackrock.com
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[Signature Page to Restructuring Support Agreement]

The Obsidian Master Fund

By: BlackRock Financial Management Inc., in its

capacity as investment advisor

By:

Name: Sunil Aggarwal

Title: Authorized Signatory

Notice Address:
c/o BlackRock
55 East 52nd Street
New York, NY 10055
Attn: Sunil Aggarwal / Nikhil Gadia
Email: Sunil.Aggarwal@blackrock.com/ Nikhil.Gadia@blackrock.com

With a copy (which shall not constitute notice) to:

c/o BlackRock, Inc.
Office of the General Counsel
40 East 52nd Street
New York, NY 10022
Attn: Jack Schinasi
Email: legaltransactions@blackrock.com
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Subject to FRE 408 and state law equivalents

Capitalized terms used but not defined in this Term Sheet shall have the meanings ascribed to them in 
the Restructuring Support Agreement to which this Term Sheet is attached (the “RSA”). 

The liens described in this Term Sheet are further described and subject to the descriptions set forth in 
the Lien Attachment attached to this Term Sheet. 
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Unimpaired – Presumed to Accept

pro rata

Impaired – Entitled to Vote

pro rata

Impaired – Entitled to Vote
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Unimpaired – Presumed to Accept 

Impaired – Deemed to Reject 

i.e.
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Companies’ Creditors 
Arrangement Act
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Corruption of Foreign Public Officials 
Act Special Economic Measures Act the Freezing Assets of Corrupt Foreign 
Officials Act Criminal Code Export and Import Permits 
Act

Criminal Code
the Proceeds of Crime (Money Laundering) and Terrorist Financing Act
United Nations Act

Income Tax Act
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Income Tax Act
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Civil Code
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THIS IS EXHIBIT “B” REFERRED TO IN 

THE AFFIDAVIT OF MICHAEL NOEL,  

AFFIRMED REMOTELY BY  

MICHAEL NOEL 

BEFORE ME BY VIDEO CONFERENCE, THIS 

9TH  DAY OF OCTOBER, 2020. 

 

 

             

  
Scott Bomhof 

Commissioner for Taking Affidavits 

 



 

 

27144301.1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
GNC HOLDINGS, INC., et al., 
 
  Debtors.1 

 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 20-11662 (KBO) 
 
(Jointly Administered) 
 
Ref. Docket No. 1265 

 
NOTICE OF FILING OF REVISED PROPOSED CONFIRMATION ORDER 

PLEASE TAKE NOTICE that, contemporaneously herewith, the above-captioned 
debtors and debtors in possession (collectively, the “Debtors”) filed the Sixth Amended Joint 
Chapter 11 Plan of Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 
11 of the Bankruptcy Code (as amended, supplemented, or otherwise modified from time to time, 
the “Plan”). 

PLEASE TAKE FURTHER NOTICE that the hearing to consider confirmation of the 
Plan (the “Confirmation Hearing”) is scheduled to occur telephonically and by video conference 
on October 14, 2020 at 1:00 p.m. (ET) before the Honorable Karen B. Owens, United States 
Bankruptcy Judge for the District of Delaware. 

PLEASE TAKE FURTHER NOTICE that, in connection with the Confirmation 
Hearing, on September 29, 2020, the Debtors filed that certain Notice of Proposed Confirmation 
Order [Docket No. 1265] (the “Proposed Confirmation Order”). 

PLEASE TAKE FURTHER NOTICE that the Debtors have revised the Proposed 
Confirmation Order (the “Revised Proposed Confirmation Order”) to reflect language resolving 
certain objections.  A copy of the Revised Proposed Confirmation Order is attached hereto as 
Exhibit A.  For the convenience of the Court and all interested parties, a blackline comparison of 
the Revised Proposed Confirmation Order against the Proposed Confirmation Order is attached 
hereto as Exhibit B. 

                                                 
1  The Debtors in these Chapter 11 Cases, along with the last four digits of each Debtor’s United States federal tax 

identification number, if applicable, or other applicable identification number, are:  GNC Holdings, Inc. (6244); 
GNC Parent LLC (7572); GNC Corporation (5170); General Nutrition Centers, Inc. (5168); General Nutrition 
Corporation (4574); General Nutrition Investment Company (3878); Lucky Oldco Corporation (7141); GNC 
Funding, Inc. (7837); GNC International Holdings, Inc. (9873); GNC China Holdco, LLC (0004); GNC 
Headquarters LLC (7550); Gustine Sixth Avenue Associates, Ltd. (0731); GNC Canada Holdings, Inc. (3879); 
General Nutrition Centres Company (0939); GNC Government Services, LLC (2295); GNC Puerto Rico 
Holdings, Inc. (4559); and GNC Puerto Rico, LLC (7234).  The Debtors’ mailing address is 300 Sixth Avenue, 
Pittsburgh, Pennsylvania 15222. 
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PLEASE TAKE FURTHER NOTICE that the Debtors intend to seek entry of the 
Revised Proposed Confirmation Order, in substantially the form attached hereto, at the 
Confirmation Hearing.   

PLEASE TAKE FURTHER NOTICE that the Debtors reserve the right to amend, 
revise, modify, or supplement the Revised Proposed Confirmation Order prior to, at, or as a result 
of the Confirmation Hearing. 

Dated: October 8, 2020 
            Wilmington, Delaware 
 
 
YOUNG CONAWAY STARGATT & 
TAYLOR, LLP 
 
 
 /s/ Joseph M. Mulvihill  
Michael R. Nestor (No. 3526) 
Kara Hammond Coyle (No. 4410) 
Andrew L. Magaziner (No. 5426) 
Joseph M. Mulvihill (No. 6061) 
Rodney Square 
1000 North King Street 
Wilmington, Delaware 19801 
Telephone: (302) 571-6600 
Facsimile: (302) 571-1253 
Email: mnestor@ycst.com 
 kcoyle@ycst.com 
 amagaziner@ycst.com 
 jmulvihill@ycst.com 
 
 

 
LATHAM & WATKINS LLP 
Richard A. Levy (admitted pro hac vice) 
Caroline A. Reckler (admitted pro hac vice) 
Asif Attarwala (admitted pro hac vice) 
Brett V. Newman (admitted pro hac vice) 
330 North Wabash Avenue, Suite 2800 
Chicago, Illinois 60611 
Telephone:  (312) 876-7700 
Facsimile:   (312) 993-9767 
Email:  richard.levy@lw.com 
 caroline.reckler@lw.com 
 asif.attarwala@lw.com 
 brett.newman@lw.com 
 
- and - 
 
George A. Davis (admitted pro hac vice) 
Andrew C. Ambruoso (admitted pro hac vice) 
Jeffrey T. Mispagel (admitted pro hac vice) 
885 Third Avenue 
New York, New York 10022 
Telephone:  (212) 906-1200 
Facsimile:   (212) 751-4864 
Email:  george.davis@lw.com 
 andrew.ambruoso@lw.com 
 jeffrey.mispagel@lw.com 
 
                        

Counsel for Debtors and Debtors in Possession 
 

 

Case 20-11662-KBO    Doc 1353    Filed 10/08/20    Page 2 of 144



 

 

27144301.1 

EXHIBIT A 

Revised Proposed Confirmation Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
GNC HOLDINGS, INC., et al., 
 
  Debtors.1 

 

) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 20-11662 (KBO) 
 
(Jointly Administered) 
 
Re: Docket Nos. 1347, 1352 

 
FINDINGS OF FACT, CONCLUSIONS  

OF LAW, AND ORDER CONFIRMING SIXTH AMENDED JOINT  
CHAPTER 11 PLAN OF REORGANIZATION OF GNC HOLDINGS, INC. AND  

ITS DEBTOR AFFILIATES UNDER CHAPTER 11 OF THE BANKRUPTCY CODE 
 

 
The above-captioned debtors and debtors-in-possession (collectively, the “Debtors”) 

having:  

a. commenced, on June 23, 2020 (the “Petition Date”), these chapter 11 cases 
(collectively, the “Chapter 11 Cases”) by filing voluntary petitions in the United 
States Bankruptcy Court for the District of Delaware (the “Court”) for relief under 
chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”); 

b. continued to operate their businesses and manage their properties as debtors in 
possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code; 

c. filed, on August 20, 2020, the solicitation version of the Third Amended Joint 
Chapter 11 Plan of Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates 
Under Chapter 11 of the Bankruptcy Code [Docket No. 849] (including all exhibits 
and supplements thereto, the “Solicited Plan”);  

d. filed, on August, 20, 2020, the solicitation version of the Disclosure Statement for 
the Third Amended Joint Chapter 11 Plan of Reorganization of GNC Holdings, Inc. 

                                                 

1  The debtors in these chapter 11 cases, along with the last four digits of each debtor’s United States federal tax 
identification number, if applicable, or other applicable identification number, are:  GNC Holdings, Inc. (6244); 
GNC Parent LLC (7572); GNC Corporation (5170); General Nutrition Centers, Inc. (5168); General Nutrition 
Corporation (4574); General Nutrition Investment Company (3878); Lucky Oldco Corporation (7141); GNC 
Funding, Inc. (7837); GNC International Holdings, Inc. (9873); GNC China Holdco, LLC (0004); GNC 
Headquarters LLC (7550); Gustine Sixth Avenue Associates, Ltd. (0731); GNC Canada Holdings, Inc. (3879); 
General Nutrition Centres Company (0939); GNC Government Services, LLC (2226); GNC Puerto Rico 
Holdings, Inc. (4559); and GNC Puerto Rico, LLC (7234).  The debtors’ mailing address is 300 Sixth Avenue, 
Pittsburgh, Pennsylvania 15222. 
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and Its Debtor Affiliates Under Chapter 11 of the Bankruptcy Code [Docket No. 
851] (as may be amended, supplemented, or modified from time to time, and 
including all exhibits and supplements thereto, the “Disclosure Statement”); 

e. obtained, on August 20, 2020, entry of the Order (A) Approving the Disclosure 
Statement, (B) Establishing the Voting Record Date, Voting Deadline, and Other 
Dates, (C) Approving Procedures for Soliciting, Receiving, and Tabulating Votes 
on the Plan and for Filing Objections to the Plan, (D) Approving the Manner and 
Forms of Notice and Other Related Documents, (E) Approving Notice and 
Procedures for the Assumption of Executory Contracts and Unexpired Leases, 
(F) Granting Related Relief [Docket No. 820] (the “Disclosure Statement 
Order”), that, among other things, (a) approved the Disclosure Statement as having 
adequate information, as required under section 1125(a) of the Bankruptcy Code, 
(b) authorized the Debtors to solicit votes with regard to the acceptance or rejection 
of the Solicited Plan, (c) approved the Debtors’ supplemental disclosures and 
related notices, forms, and ballots to be submitted to parties in interest in connection 
with the modifications set forth in the Disclosure Statement (collectively, the 
“Solicitation Packages”) and the Debtors’ voting procedures (the “Voting 
Procedures”), and (d) approved the procedures for the assumption of executory 
contracts and unexpired leases; 

f. caused, on or prior to September 4, 2020 (the “Solicitation Date”), solicitation 
materials and notice of the deadline for objecting to confirmation of the Solicited 
Plan to be distributed consistent with the Bankruptcy Code, the Federal Rules of 
Bankruptcy Procedure (the “Bankruptcy Rules”), and the Disclosure Statement 
Order, as evidenced by, among other things, the Affidavit of Service [Docket No. 
1085], the Affidavit of Service [Docket No. 1184], and the Affidavit of Service of 
Solicitation Materials [Docket No. 1321] (collectively, the “Solicitation 
Affidavits”) filed by Prime Clerk LLC (“Prime Clerk”), the Debtors’ Court-
approved balloting agent, on September 9, 2020 and September 17, 2020, 
respectively; 

g. caused the Notice of Potential Assumption of Executory Contracts or Unexpired 
Leases and Cure Amounts [Docket No. 614] (as amended, modified, or 
supplemented, including pursuant to the First Supplemental Notice of Potential 
Assumption and Assignment of Executory Contracts and Cure Amounts [Docket 
No. 927], the Second Supplemental Notice of Potential Assumption and Assignment 
of Executory Contracts and Unexpired Leases and Cure Amounts [Docket No. 
1111], and the Third Supplemental Notice of Potential Assumption and Assignment 
of Executory Contracts and Unexpired Leases and Cure Amounts [Docket No. 
1182], the “Contract/Lease Notice”) to be distributed to counterparties to the 
Debtors’ executory contracts and unexpired leases, as evidenced by, among other 
things, the affidavits of service filed by Prime Clerk [Docket Nos. 737, 961, 965, 
1247, 1248, and 1252] (collectively, the “Contract/Lease Affidavits”); 

h. caused notice of the Confirmation Hearing (the “Confirmation Hearing Notice”) 
to be published in the national editions of USA Today, the Wall Street Journal, and 
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The Globe and Mail on August 26, 2020 and La Presse (in French) on September 
1, 2020, as evidenced by, among other things, the Affidavit of Publication [Docket 
No. 1037] (the “Publication Affidavit”) filed by Prime Clerk on September 2, 
2020; 

i. filed, on September 29, 2020, the Fourth Amended Joint Chapter 11 Plan of 
Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 
of the Bankruptcy Code [Docket No. 1263]; 

j. filed, on September 30, 2020, the Fifth Amended Joint Chapter 11 Plan of 
Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 
of the Bankruptcy Code [Docket No. 1301]; 

k. closed, on October 7, 2020, the sale of substantially all their assets to the Successful 
Bidder (i.e., the Sale Transaction), as noticed in the Notice of Sale Closing 
[Docket No. 1338]; 

l. filed, on October 7, 2020, the Sixth Amended Joint Chapter 11 Plan of 
Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 
of the Bankruptcy Code [Docket No. 1347] (including all exhibits and supplements 
thereto, and as modified or amended from time to time, the “Plan”),2 which 
includes modifications to the Solicited Plan to incorporate the Global Settlement 
(as defined herein);  

m. filed, on October 8, 2020, the Declaration of Alex Orchowski of Prime Clerk LLC 
Regarding the Solicitation of Votes and Tabulation of Ballots Cast on the Amended 
Joint Chapter 11 Plan of Reorganization of GNC Holdings, Inc. and Its Debtor 
Affiliates Under Chapter 11 of the Bankruptcy Code [Docket No. 1350] (the 
“Voting Report”); 

n. filed, on October 8, 2020, the Debtors’ (A) Memorandum of Law in Support of 
Confirmation of the Sixth Amended Joint Chapter 11 Plan of Reorganization of 
GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 of the Bankruptcy 
Code and (B) Omnibus Reply to Objections to Confirmation [Docket No. 1352] (the 
“Confirmation Brief”); and 

o. filed the Declaration of Amy B. Lane, Independent Director of GNC Holdings, Inc., 
in Support of Confirmation of Sixth Amended Joint Chapter 11 Plan of 
Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 

                                                 

2 Unless otherwise specified, capitalized terms and phrases used herein have the meanings assigned to them in the 
Plan.  The rules of interpretation set forth in Section I.B of the Plan shall apply to this order (this “Confirmation 
Order”).  In addition, in accordance with Section I.B of the Plan, any term used in the Plan or this Confirmation 
Order that is not defined in the Plan or this Confirmation Order, but that is used in the Bankruptcy Code or the 
Bankruptcy Rules (each as hereinafter defined), shall have the meaning given to that term in the Bankruptcy Code 
or the Bankruptcy Rules, as applicable.  If there is any direct conflict between the terms of the Plan and the terms 
of this Confirmation Order, the terms of this Confirmation Order shall control.  A copy of the Plan is attached 
hereto as Exhibit A and incorporated herein by reference. 
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of the Bankruptcy Code, the Declaration of Gregory Berube in Support of 
Confirmation of the Sixth Amended Joint Chapter 11 Plan of Reorganization of 
GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 of the Bankruptcy 
Code, and the Declaration of Robert A. Del Genio in Support of Confirmation of 
the Sixth Amended Joint Chapter 11 Plan of Reorganization of GNC Holdings, Inc. 
and Its Debtor Affiliates Under Chapter 11 of the Bankruptcy Code (collectively, 
the “Confirmation Declarations”). 

This Court having: 

i. set October 14, 2020 at 1:00 p.m. (prevailing Eastern time), as the date and time for 
the commencement of the Confirmation Hearing pursuant to Bankruptcy Rules 
3017 and 3018 and sections 1126, 1128, and 1129 of the Bankruptcy Code;  

ii. reviewed the Plan, the Disclosure Statement, the Confirmation Declarations, the 
Confirmation Brief, the Voting Report, and all pleadings, exhibits, statements, 
responses, and comments regarding confirmation of the Plan (“Confirmation”), 
including all objections, statements, and reservations of rights filed by parties in 
interest on the docket of the Chapter 11 Cases;  

iii. held the Confirmation Hearing and heard the statements, arguments, and objections 
made by counsel in respect of Confirmation; 

iv. considered all oral representations, documents, filings, and evidence regarding 
Confirmation; 

v. taken judicial notice of all papers and pleadings filed in the Chapter 11 Cases, all 
evidence proffered or adduced, and all arguments made at the hearings held before 
the Court during the pendency of the Chapter 11 Cases; and 

vi. overruled all objections to the Plan and to Confirmation and all statements and 
reservations of rights not consensually resolved or withdrawn, except as expressly 
provided herein. 

NOW, THEREFORE, the Court having found that notice of the Confirmation Hearing 

and the opportunity for any party in interest to object to Confirmation having been adequate and 

appropriate as to all parties affected or to be affected by the Plan and the transactions contemplated 

thereby; and the record of the Chapter 11 Cases and the legal and factual bases set forth in the 

documents filed in support of Confirmation and presented at the Confirmation Hearing including, 

but not limited to, the Voting Report and the Confirmation Declarations, having established just 

cause for the relief granted in this Confirmation Order; and after due deliberation thereon and good 
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cause appearing therefor, the Court hereby makes and issues the following findings of fact, 

conclusions of law, and order:3 

I. FINDINGS OF FACT AND CONCLUSIONS OF LAW. 

A. JURISDICTION, CORE PROCEEDING, APPLICABLE LAW. 

1. The Bankruptcy Court has jurisdiction over this matter pursuant to 28 U.S.C. 

§§ 157 and 1334 and the Amended Standing Order of Reference from the United States District 

Court for the District of Delaware, dated February 29, 2012.  This is a core proceeding pursuant 

to 28 U.S.C. § 157(b)(2) and the Bankruptcy Court may enter a final order in connection with this 

proceeding in accordance with Article III of the United States Constitution.  The Debtors were and 

are qualified to be debtors in chapter 11 cases under section 109(a) and (d) of the Bankruptcy 

Code. 

B. VENUE. 

2. Venue in the District of Delaware of the Chapter 11 Cases was proper as of the 

Petition Date and continues to be proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

C. COMMENCEMENT AND JOINT ADMINISTRATION OF THE 
CHAPTER 11 CASES. 

3. On the Petition Date, the Debtors commenced the Chapter 11 Cases by filing 

voluntary petitions for relief under chapter 11 of the Bankruptcy Code.  On June 24, 2020, the 

Court entered the Order Authorizing Joint Administration of Chapter 11 Cases  [Docket No. 95] 

authorizing the joint administration and procedural consolidation of the Chapter 11 Cases in 

accordance with Bankruptcy Rule 1015(b).  Since the Petition Date, the Debtors have operated 

                                                 

3  This Confirmation Order constitutes the Bankruptcy Court’s findings of fact and conclusions of law under 
Fed. R. Civ. P. 52, as made applicable herein by Bankruptcy Rules 7052 and 9014.  Any finding of fact shall 
constitute a finding of fact even if it is stated as a conclusion of law, and any conclusion of law shall constitute a 
conclusion of law even if it is stated as a finding of fact. 
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their businesses and managed their properties as debtors in possession pursuant to sections 1107(a) 

and 1108 of the Bankruptcy Code.  No request for the appointment of a trustee or examiner has 

been made in the Chapter 11 Cases, other than for the appointment of a fee examiner for which 

the Court entered the Order Appointing Fee Examiner and Establishing Procedures for 

Consideration of Requested Fee Compensation and Reimbursement of Expenses on July 20, 2020 

[Docket No. 439]. 

D. JUDICIAL NOTICE. 

4. The Court takes judicial notice of, and deems admitted into evidence for purposes 

of Confirmation, the docket of the Chapter 11 Cases maintained by the Clerk of the Court or its 

duly appointed agent, including all pleadings and other documents on file, all orders entered, all 

hearing transcripts, and all evidence and arguments made, proffered, or adduced at the hearings 

held before the Court during the Chapter 11 Cases. 

E. PLAN SUPPLEMENT. 

5. On September 28, 2020, the Debtors filed the Plan Supplement for the Fourth 

Amended Joint Chapter 11 Plan of Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates 

Under Chapter 11 of the Bankruptcy Code [Docket No. 1262] (as further amended, modified, or 

supplemented, including as in the Notice of Filing of Revised Exhibit I and Exhibit L to Plan 

Supplement [Docket No. 1303] and the Notice of Filing of Certain Revised Exhibits to Plan 

Supplement [Docket No. 1349], the “Plan Supplement”).  The Plan Supplement complies and is 

consistent with the Bankruptcy Code and the terms of the Plan, and the filing and notice of such 

documents were good and proper and in accordance with the Bankruptcy Code, the Bankruptcy 

Rules, the Disclosure Statement Order, and the facts and circumstances of the Chapter 11 Cases.  

No other or further notice is or will be required with respect to the Plan Supplement, including, for 

the avoidance of doubt, any amendment, modification, or supplement thereto.  All documents 
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included in the Plan Supplement are integral to, part of, and incorporated by reference into the 

Plan.  All Holders of Claims who voted to accept the Plan and who are conclusively presumed to 

have accepted the Plan are deemed to have accepted the Plan as modified and supplemented by 

the Plan Supplement.  Subject to the terms of the Plan, the Debtors reserve the right to alter, amend, 

update, or modify the Plan Supplement before the Effective Date subject to compliance with the 

Bankruptcy Code and the Bankruptcy Rules, provided that no such alteration, amendment, update, 

or modification shall be inconsistent with the terms of this Confirmation Order or the terms of the 

Plan. 

F. FINANCING ORDERS. 

6. On June 26, 2020, the Court entered the Interim Order (I) Authorizing the Debtors 

to Obtain Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral, 

(III) Granting Liens and Providing Superpriority Administrative Expense Claims, (IV) Granting 

Adequate Protection to Prepetition Secured Lenders, (V) Modifying Automatic Stay, 

(VI) Scheduling a Final Hearing, and (VII) Granting Related Relief [Docket No. 134].   

7. On July 21, 2020, the Court entered the Final Order (I) Authorizing the Debtors to 

Obtain Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral, (III) Granting 

Liens and Providing Superpriority Administrative Expense Claims, (IV) Granting Adequate 

Protection to Prepetition Secured Lenders, (V) Modifying Automatic Stay, and (VI) Granting 

Related Relief [Docket No. 502] (the “Final DIP Order”).  

G. DISCLOSURE STATEMENT ORDER. 

8. On August 20, 2020, the Court entered the Disclosure Statement Order, which, 

among other things: (a) approved the Disclosure Statement as containing adequate information 

within the meaning of section 1125 of the Bankruptcy Code and Bankruptcy Rule 3017; (b) 

approved the Voting Procedures; (c) approved the Solicitation Packages; (d) set October 5, 2020, 
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at 5:00 p.m. (prevailing Eastern time) as the deadline for voting to accept or reject the Plan (the 

“Voting Deadline”) and October 5, 2020, at 5:00 p.m. (prevailing Eastern time) as the deadline 

for objecting to the Plan (the “Plan Objection Deadline”); and (e) set October 14, 2020, at 

1:00 p.m. (prevailing Eastern time) as the date and time for the Confirmation Hearing. 

H. TRANSMITTAL AND MAILING OF MATERIALS; NOTICE. 

9. As evidenced by the Contract/Lease Affidavits, the Solicitation Affidavits, the 

Publication Affidavit, and the Voting Report, due, adequate, and sufficient notice of entry of the 

Disclosure Statement Order, the Plan, and notice of the assumptions of executory contracts and 

unexpired leases to be assumed and assigned by the Debtors (such executory contracts and 

unexpired leases, the “Assumed Contracts”) and related cure amounts and the procedures for 

objecting thereto and resolution of disputes by the Court thereof has been given to, as applicable: 

(a) all known Holders of Claims or Interests; (b) parties that requested notice in accordance with 

Bankruptcy Rule 2002; (c) all non-Debtor counterparties to executory contracts and unexpired 

leases; and (d) all taxing authorities listed on the Debtors’ Schedules or the claims register in the 

Chapter 11 Cases; each in substantial compliance with the Disclosure Statement Order and 

Bankruptcy Rules 2002(b), 3017, 3019, and 3020(b), and no other or further notice is or shall be 

required.  Due, adequate, and sufficient notice of the Voting Deadline, the deadline and procedures 

for objecting to the assumption of executory contracts, the Plan Objection Deadline, the 

Confirmation Hearing, and any other applicable dates and hearings described in the Disclosure 

Statement Order was given in compliance with the Bankruptcy Code, the Bankruptcy Rules, the 

Local Bankruptcy Rules, and the Disclosure Statement Order, and no other or further notice is or 

shall be required. 
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I. SOLICITATION. 

10. The Debtors solicited votes for acceptance and rejection of the Plan in good faith 

and in compliance with the Bankruptcy Code, and pursuant to sections 1125, 1126, and all other 

applicable sections of the Bankruptcy Code, Bankruptcy Rules 3017, 3018, and 3019, the 

Disclosure Statement Order, and all other applicable rules, laws, and regulations.  All procedures 

used to distribute Ballots to the applicable Holders of Claims and to tabulate the Ballots were fair 

and reasonable and conducted in good faith and in accordance with the Disclosure Statement Order 

and the applicable provisions of the Bankruptcy Code, the Bankruptcy Rules, the Local 

Bankruptcy Rules, and all other applicable rules, laws, and regulations.  Each of (a) the Consenting 

Creditors, (b) the Convertible Unsecured Notes Indenture Trustee, (c) the DIP Agents, (d) the DIP 

Lenders, (e) the Committee and its current and former (if any) members, (f) the New Debt Agents, 

(g) the New Lenders, (h) the ABL FILO Term Agent, (i) the ABL FILO Term Lenders, (j) the 

ABL Revolving Lenders, (k) the Ad Hoc Groups and their current and former (if any) members, 

(l) the Tranche B-2 Term Loan Agents, (m) the Tranche B-2 Term Loan Lenders, (n) with respect 

to each of the foregoing parties in clauses (a) through (m), of such Entity’s current and former 

Affiliates, and such Entities’ and their current and former Affiliates’ current and former directors, 

managers, officers, principals, members, employees, equity holders (regardless of whether such 

interests are held directly or indirectly), predecessors, successors, assigns, subsidiaries, agents, 

advisory board members, managed accounts or funds, fund advisors, management companies, 

financial advisors, investment advisors, partners, attorneys, accountants, investment bankers, 

consultants, representatives, and other professionals, and such Entities’ respective heirs, executors, 

estate, and nominees, and (o) the other Released Parties acted in “good faith” within the meaning 

of section 1125(e) of the Bankruptcy Code and in compliance with the applicable provisions of 

the Bankruptcy Code and Bankruptcy Rules in connection with all of their respective conduct 
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relating to the solicitation of acceptances of the Plan and the other activities described in section 

1125 of the Bankruptcy Code.  Accordingly, the Released Parties are entitled to the protections 

afforded by section 1125(e) of the Bankruptcy Code. 

J. CONSUMMATION OF SALE TRANSACTION 

11. On September 18, 2020, the Court entered the Order (I) Authorizing and Approving 

(A) the Sale of Substantially All of the Debtors’ Assets Free and Clear of All Liens, Claims, and 

Encumbrances, and (B) the Assumption and Assignment of Certain Executory Contracts and 

Unexpired Leases in Connection Therewith, and (II) Granting Related Relief [Docket No. 1202], 

authorizing the Sale Transaction.  On October 7, 2020, the Debtors and Successful Bidder 

consummated the Sale Transaction, as noticed in the Notice of Sale Closing [Docket No. 1338]. 

K. VOTING REPORT 

12. Prior to the Confirmation Hearing, the Debtors filed the Voting Report.  As set forth 

in the Voting Report, the procedures used to tabulate the ballots were fair and conducted in 

accordance with the Disclosure Statement Order, the Bankruptcy Code, the Bankruptcy Rules, and 

all other applicable rules, laws, and regulations. 

13. As set forth in the Plan, Holders of Claims in Classes 3 and 4 (the “Voting 

Classes”)4 for each of the Debtors were eligible to vote on the Plan pursuant to the Solicitation 

Procedures.  In addition, Holders of Claims and Interests in Class 1 are Unimpaired and 

conclusively presumed to have accepted the Plan and, therefore, are not entitled to vote to accept 

or reject the Plan.  Holders of Claims and Interests in Classes 6 and 7 either are Unimpaired, in 

which case they are conclusively deemed to have accepted the Plan, or Impaired, in which case 

                                                 

4   Holders of Class 4A Claims are Holders of Class 4 Claims that make the Committee Election (after Confirmation) 
to have their Class 4 Claims treated as Class 4A Convenience Claims.  Accordingly, Holders of Class 4A Claims 
were entitled to vote on the Plan as a result of their Class 4 Claims. 
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they are conclusively deemed to have rejected the Plan, and therefore, are not entitled to vote to 

accept or reject the Plan.  Holders of Claims and Equity Interests in Classes 5 and 8 (together with 

Holders of Claims in Class 6 and 7, to the extent Impaired under the Plan, the “Deemed Rejecting 

Classes”) are Impaired under the Plan, are entitled to no recovery under the Plan, and are therefore 

conclusively deemed to have rejected the Plan.  The Plan consolidates Claims against all Debtors 

solely for purposes of voting, Confirmation, and distribution, but not for any other purpose.  

Accordingly, General Unsecured Claims against any Debtor are classified in Class 4 and Class 4A, 

as applicable, and, to the extent Allowed, are entitled to share pro rata with all other Allowed Class 

4 and Class 4A Claims, as applicable, in the treatment provided for Class 4 and Class 4A, as 

applicable, without any allocation thereof among the Debtors. 

14. As evidenced by the Voting Report, each of the Voting Classes voted to accept the 

Plan. 

L. BANKRUPTCY RULE 3016 

15. The Plan is dated and identifies the Debtors as the Entities submitting it, thereby 

satisfying Bankruptcy Rule 3016(a).  The Debtors appropriately filed the Disclosure Statement 

and the Plan with the Court, thereby satisfying Bankruptcy Rule 3016(b). 

M. BURDEN OF PROOF 

16. The Debtors, as proponents of the Plan, have met their burden of proving the 

elements of sections 1129(a) and 1129(b) of the Bankruptcy Code by a preponderance of the 

evidence, the applicable evidentiary standard for Confirmation.  Further, the Debtors have proven 

the elements of sections 1129(a) and 1129(b) of the Bankruptcy Code by clear and convincing 

evidence. 
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N. MODIFICATIONS TO THE PLAN 

17. Subsequent to the filing of the Solicited Plan, the Debtors made certain 

modifications thereto, including to document the global settlement between the Debtors, the 

Committee, and the Ad Hoc Group of Convertible Notes (the “Global Settlement”), which 

required amendments to the Solicited Plan and is summarized in the Motion of Debtors for Order 

Approving (A) Global Settlement, (B) Stalking Horse Agreement Amendment, and (C) Plan 

Support Agreement [Docket No. 1235] and reflected in the Plan.  Such modifications to the 

Solicited Plan and any further modifications made to the Plan prior to the Confirmation Date 

(collectively, the “Modifications”) implement changes made pursuant to the Global Settlement 

approved by the Bankruptcy Court’s Order Approving (A) Global Settlement, (B) Stalking Horse 

Agreement Amendment, and (C) Plan Support Agreement or otherwise constitute technical 

changes or do not materially and adversely affect or change the treatment of any Claims against, 

or Interests in, the Debtors and comply in all respects with section 1127 of the Bankruptcy Code.  

Accordingly, pursuant to Bankruptcy Rule 3019, (a) no other or further disclosure with respect to 

the Modifications is required under section 1125 of the Bankruptcy Code and (b) neither 

resolicitation of votes on the Plan nor affording Holders of Claims and Interests in the Voting 

Classes the opportunity to change a previously cast Ballot is required under section 1126 of the 

Bankruptcy Code. 

O. COMPLIANCE WITH THE REQUIREMENTS OF SECTION 1129 OF 
THE BANKRUPTCY CODE 

18. The Plan complies with all applicable provisions of the Bankruptcy Code, as 

required by section 1129(a)(1) of the Bankruptcy Code, including sections 1122 and 1123 of the 

Bankruptcy Code. 
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1. Sections 1122 and 1123(a)(1)-(4) - Classification and Treatment of Claims 
and Interests. 

19. Pursuant to sections 1122(a) and 1123(a)(l) of the Bankruptcy Code, Article III of 

the Plan designates Classes of Claims and Interests, other than for Administrative Claims, DIP 

Facilities Claims, Priority Tax Claims, and Other Priority Claims.5  As required by section 1122(a), 

each Class of Claims and Interests contains only Claims or Interests that are substantially similar 

to the other Claims or Interests within that Class.  The Plan contains eight Classes of Claims and 

Interests, designated as Classes 1 and 3, 4, 4A, and 5 through 8 (Class 2 is reserved).  Such 

classification is proper under section 1122(a) of the Bankruptcy Code, because such Classes of 

Claims and Interests have differing rights among each other and against the Debtors’ assets or 

differing interests in the Debtors.  Pursuant to section 1123(a)(2) of the Bankruptcy Code, 

Article III of the Plan specifies all Classes of Claims and Interests that are not Impaired under the 

Plan and specifies all Classes of Claims and Interests that are Impaired under the Plan.  Pursuant 

to section 1123(a)(3) of the Bankruptcy Code, Article III of the Plan specifies the treatment of all 

Claims and Interests under the Plan.  Pursuant to section 1123(a)(4) of the Bankruptcy Code, 

Article III of the Plan also provides the same treatment for each Claim or Interest within a 

particular Class, unless the Holder of a Claim or Interest agrees to less favorable treatment of its 

Claim or Interest.  The Plan therefore complies with sections 1122 and 1123(a)(1)-(4) of the 

Bankruptcy Code. 

                                                 

5  Pursuant to section 1123(a)(1) of the Bankruptcy Code, Administrative Claims, DIP Facilities Claims, Priority 
Tax Claims, and Other Priority Claims are not required to be classified.  Articles II.A, II.B, II.C, and II.D of the 
Plan describe the treatment under the Plan of Administrative Claims, DIP Facilities Claims, Priority Tax Claims, 
and Other Priority Claims, respectively. 
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2. Section 1123(a)(5) - Adequate Means for Implementation of the Plan. 

20. Article IV and various other provisions of the Plan provide adequate means for the 

Plan’s implementation.  Those provisions relate to, among other things: (a) the good-faith 

compromise and settlement of Claims, Interests, and controversies relating thereto; (b) sources of 

consideration for distributions under the Plan; (c) treatment of Equity Interests in subsidiary 

Debtors; (d) cancellation of notes, instruments and Equity Interests; (e) payment of certain fees 

and expenses; (f) authority to undertake corporate actions necessary to effectuate the Plan 

(g) rejection, assumption, or assumption and assignment of executory contracts and unexpired 

leases; (h) authority of the Plan Administrator; and (i) the wind-down and dissolution of the 

Debtors.  Moreover, the Debtors will have, on the Effective Date, sufficient Cash to make all 

payments required under the Plan on the Effective Date.  The Plan therefore complies with section 

1123(a)(5) of the Bankruptcy Code. 

3. Section 1123(a)(6) - Prohibition Against the Issuance of Nonvoting Equity 
Securities and Adequate Provisions for Voting Power of Classes of Securities. 

21. This section is not applicable to the Plan.   

4. Section 1123(a)(7) – Directors, Officers, and Insiders. 

22. The Debtors disclosed the identity and material terms of engagement of the Plan 

Administrator in the Plan Supplement.  The selection of the Plan Administrator is consistent with 

the interests of the creditors and equity security holders and with public policy with respect to the 

manner of selection of the Plan Administrator.  Accordingly, the Debtors have satisfied section 

1123(a)(7) of the Bankruptcy Code. 
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5. Section 1123(b)(1)-(2) - Impairment of Claims and Interests and Assumption, 
Assumption and Assignment or Rejection of Executory Contracts and 
Unexpired Leases. 

23. In accordance with section 1123(b)(1) of the Bankruptcy Code, Article III of the 

Plan impairs or leaves unimpaired, as the case may be, each Class of Claims and Interests.  In 

accordance with section 1123(b)(2) of the Bankruptcy Code, Article V of the Plan provides that, 

as of and subject to the occurrence of the Effective Date any Executory Contract or Unexpired 

Lease shall be deemed rejected if such Executory Contract or Unexpired Lease (a) is not assumed 

and assigned pursuant to the Sale Transaction Documents; (b) has not previously been rejected by 

order of the Court; (c) is not identified in the Plan Supplement as a contract or lease to be assumed; 

(d) is not expressly assumed pursuant to the terms of the Plan; (e) has not expired or terminated 

by its own terms on or prior to the Effective Date; or (f) has not been assumed or is not the subject 

of a motion to assume on the Confirmation Date. 

24. The Debtors have provided notice to each non-Debtor counterparty to each 

Executory Contract and Unexpired Lease of the treatment of such non-Debtor counterparty’s 

contract(s) pursuant to the Plan and, with respect to executory contracts and unexpired leases being 

assumed under the Plan, the proposed Cure Cost for such contracts and leases, as evidenced by the 

Contract/Lease Notice and Contract/Lease Affidavits.  The Debtors, in assuming the Assumed 

Contracts under the Plan, (a) utilized their sound business judgment, (b) provided adequate 

assurance of future performance (within the meaning of section 365 of the Bankruptcy Code) and 

no further adequate assurance is or shall be required, and (c) complied with section 365 of the 

Bankruptcy Code, as contemplated by section 1123(b)(2) of the Bankruptcy Code.  The Plan is, 

therefore, consistent with section 1123(b)(1)-(2) of the Bankruptcy Code. 
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6. Section 1123(b)(3) - Settlement, Releases, Exculpation, Injunction, and 
Preservation of Claims and Causes of Action.  

25. Compromise and Settlement.  Pursuant to section 1123 of the Bankruptcy Code 

and in consideration for (a) the distributions, releases, and other benefits provided under the Plan, 

and (b) the support of the (i) the Committee and the Ad Hoc Group of Convertible Notes pursuant 

to the Plan Support Agreement, and (ii) the Consenting Creditors pursuant to the Restructuring 

Support Agreement, upon the Effective Date, and subject to the provisions of Article III.C of the 

Plan, the provisions of the Plan constitute a good-faith compromise and settlement of all Claims, 

Interests, and controversies relating to any Allowed Claim or Interest or any distribution to be 

made on account thereof or otherwise resolved under the Plan.  Such compromise and settlement 

is fair, equitable, and reasonable and in the best interests of the Debtors and their Estates. 

26. In accordance with the provisions of the Plan, including, without limitation, Article 

IV.R of the Plan, on and after the Effective Date, and to the extent not transferred to the Successful 

Bidder pursuant to the Sale Transaction, the Reorganized Debtors shall retain and may enforce, 

sue on, settle, compromise, otherwise resolve, discontinue, abandon, or dismiss all retained Causes 

of Actions, without any further notice to or action, order, or approval of the Court. 

27. Subordinated Claims.  The classification and manner of satisfying all Claims and 

Interests under the Plan takes into consideration all subordination rights, whether arising by 

contract or under general principles of equitable subordination, section 510 of the Bankruptcy 

Code, or otherwise.  All subordination rights that a Holder of a Claim or Interest may have with 

respect to any distribution to be made under the Plan, shall be discharged and terminated, and all 

actions related to the enforcement of such subordination rights shall be enjoined permanently.  

Accordingly, distributions under the Plan to Holders of Allowed Claims shall not be subject to 
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payment of a beneficiary of such terminated subordination rights, or to levy, garnishment, 

attachment, or other legal process by a beneficiary of such terminated subordination rights. 

28. Releases by the Debtors.  The releases set forth in Article IX.B of the Plan 

(collectively, the “Debtor Release”) constitute an essential and critical provision of the Plan and 

formed an integral part of the agreement among all parties in interest embodied in the Plan, as 

demonstrated by, among other things, the terms of the Restructuring Support Agreement.  The 

Debtor Release, which includes by reference each of the related provisions and definitions 

contained in the Plan, is: (a) within the jurisdiction of the Bankruptcy Court pursuant to 28 U.S.C. 

§ 1334; (b) in exchange for the good and valuable consideration provided by the Released Parties; 

(c) a good faith settlement and compromise of the Claims released by such releases; (d) in the best 

interests of the Debtors and their creditors; (e) fair, equitable, and reasonable; (f) given and made 

after due notice and opportunity for hearing; (g) appropriately narrow in scope given that it 

expressly excludes any Causes of Action arising from acts of actual fraud or willful misconduct; 

and (h) a bar to any of the Debtors or their Estates asserting any Claim or Cause of Action released 

pursuant to such releases. 

29. The Debtor Release appropriately offers protection to parties that constructively 

participated in the Debtors’ restructuring efforts.  Such protections from liability facilitated the 

participation of many of the Debtors’ stakeholders in the negotiations and compromises that led to 

the Plan.  In addition, following the conclusion of an investigation conducted by the special 

committee of the board of directors of GNC Holdings, the Debtors are not aware of any 

(a) significant potential claims that are being released or (b) pending litigation that would be 

discontinued as a result of the Debtor Release. 
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30. The scope of the Debtor Release is appropriately tailored under the facts and 

circumstances of the Chapter 11 Cases.  In light of, among other things, the value provided by the 

Released Parties to the Debtors’ Estates and the critical nature of the Debtor Release to the Plan, 

the Debtor Release is approved.  

31. Third-Party Release.  The releases set forth in Article IX.C of the Plan 

(collectively, the “Third-Party Release”) constitute an essential and critical provision of the Plan 

and formed an integral part of the agreement among all parties in interest embodied in the Plan, as 

demonstrated by, among other things, the terms of the Restructuring Support Agreement.  The 

Third-Party Release is: (a) consensual on the part of the Releasing Parties; (b) within the 

jurisdiction of the Bankruptcy Court pursuant to 28 U.S.C. § 1334; (c) in exchange for the good 

and valuable consideration provided by the Released Parties; (d) a good-faith settlement and 

compromise of the Claims released by such releases; (e) in the best interests of the Debtors and 

their creditors; (f) fair, equitable, and reasonable; (g) given and made after due notice and 

opportunity for hearing; (h) appropriately narrow in scope given that it expressly excludes any 

Causes of Action arising from acts of actual fraud or willful misconduct; and (i) subject to Article 

III.C of the Plan, a bar to any of the Releasing Parties asserting any Claim or Cause of Action 

released pursuant to such releases. 

32. Like the Debtor Release, the Third-Party Release and its protections were necessary 

inducements to the participation of many of the Debtors’ stakeholders in the negotiations and 

compromises that led to the Plan and the structure for the Debtors’ reorganization.  Specifically, 

the Released Parties, individually and collectively, made significant contributions to the Chapter 

11 Cases, including entering into the Restructuring Support Agreement, providing funding for the 

Chapter 11 Cases, permitting use of their collateral during these Chapter 11 Cases, and otherwise 
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actively supporting the Debtors’ reorganization.  The Third-Party Release therefore appropriately 

offers protection to parties who actively and constructively participated in and contributed to the 

Plan and without whom the proposed transactions contemplated by the Plan could not have been 

achieved.  In addition, following the conclusion of an investigation conducted by the special 

committee of the board of directors of GNC Holdings, the Debtors are not aware of any (a) 

significant potential claims that are being released or (b) pending litigation that would be 

discontinued as a result of the Third-Party Release. 

33. The scope of the Third-Party Release in the Plan is appropriately tailored to the 

facts and circumstances of the Chapter 11 Cases, and parties received due and adequate notice of 

the Third-Party Release and, to the extent provided under the Plan, the opportunity to opt out of or 

object to the Third-Party Release, as applicable.  In light of, among other things, the value provided 

by the Released Parties to the Debtors’ Estates, the consensual nature of the Third-Party Release, 

and the critical nature of the Third-Party Release to the Plan, the Third-Party Release is approved. 

34. Exculpation.  The exculpation provisions set forth in Article IX.D of the Plan 

(collectively, the “Exculpation”) are approved.  The Exculpation is appropriate under applicable 

law because it was proposed in good faith, was formulated following extensive good-faith, arm’s-

length negotiations with key constituents, is a key element of the Restructuring Support Agreement 

and the Plan, and is appropriately limited in scope, as it will have no effect on the liability of any 

Person or Entity that results from any such act or omission that is determined by a Final Order to 

have constituted actual fraud or willful misconduct.  The Exculpated Parties have participated in 

compliance with the applicable provisions of the Bankruptcy Code with regard to the solicitation 

and distribution of the securities pursuant to the Plan, and, therefore, are not, and on account of 

such distributions shall not be, liable at any time for the violation of any applicable law, rule, or 
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regulation governing the solicitation of acceptances or rejections of the Plan or such distributions 

made pursuant to the Plan. 

35. Injunction.  The injunctive provisions set forth in Article IX.E of the Plan 

(collectively, the “Injunction”) are essential to the Plan and are necessary to implement the Plan 

and to preserve and enforce the Debtor Release, the Third-Party Release, and the Exculpation in 

Article IX of the Plan.  Such Injunction is appropriately tailored to achieve those purposes.  

Accordingly, the Injunction is approved. 

36. Retained Causes of Action.  The provisions regarding the retention of Causes of 

Action in the Plan, including Article IV.R of the Plan, are appropriate and are in the best interests 

of the Debtors, their respective Estates, and their creditors.  The list of retained Causes of Actions 

filed as part of the Plan Supplement adequately specifies the retained Causes of Actions under the 

Plan. 

37. In light of the foregoing, the Plan is consistent with section 1123(b)(3) of the 

Bankruptcy Code.  

7. Section 1123(b)(5) - Modification of the Rights of Holders of Claims. 

38. Article III of the Plan modifies or leaves unaffected, as the case may be, the rights 

of Holders of each Class of Claims, and therefore, the Plan is consistent with section 1123(b)(5) 

of the Bankruptcy Code.  

8. Section 1123(b)(6) - Other Provisions Not Inconsistent with Applicable 
Provisions of the Bankruptcy Code. 

39. The Plan includes additional appropriate provisions that are not inconsistent with 

applicable provisions of the Bankruptcy Code, including: (a) the provisions of Article IV of the 

Plan regarding the means for executing and implementing the Plan; (b) the provisions of Article V 

of the Plan governing the treatment of Executory Contracts and Unexpired Leases; (c) the 
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provisions of Article VI of the Plan governing distributions on account of Allowed Claims, 

particularly as to the timing and calculation of amounts to be distributed; (d) the provisions of 

Articles IX.B and IX.C of the Plan regarding the releases with respect to the Released Parties; 

(e) the provisions of Article IX.E of the Plan regarding the injunction with respect to Claims and 

interests treated under the Plan; and (f) the provisions of Article X of the Plan regarding retention 

of jurisdiction by the Bankruptcy Court over certain matters after the Effective Date.  The Plan is 

therefore consistent with section 1123(b)(6) of the Bankruptcy Code. 

9. Section 1129(a)(2) - Compliance with Applicable Provisions of the 
Bankruptcy Code. 

40. The Debtors have complied with all applicable provisions of the Bankruptcy Code, 

as required by section 1129(a)(2) of the Bankruptcy Code, including sections 1122, 1123, 1124, 

1125, 1126, and 1128 of the Bankruptcy Code and Bankruptcy Rules 3017 and 3018.  The 

Disclosure Statement and the procedures by which the ballots for acceptance or rejection of the 

Plan were solicited and tabulated were fair, properly conducted, and in accordance with sections 

1125 and 1126 of the Bankruptcy Code, Bankruptcy Rules 3017 and 3018, and the Disclosure 

Statement Order.  Consistent with Article IX.D of the Plan, the Debtors and their respective 

members, officers, directors, shareholders, employees, representatives, advisors, attorneys, 

financial advisors, investment bankers, or agents, as applicable, have acted in “good faith,” within 

the meaning of section 1125(e) of the Bankruptcy Code.  The Plan therefore complies with section 

1129(a)(2) of the Bankruptcy Code. 

10. Section 1129(a)(3) - Proposal of the Plan in Good Faith. 

41. The Debtors proposed the Plan (including the Plan Supplement and all other 

documents necessary to effectuate the Plan) in good faith and not by any means forbidden by law.  

In determining that the Plan has been proposed in good faith, the Bankruptcy Court has examined 
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the totality of the circumstances surrounding the formulation of the Plan.  The Debtors’ good faith 

is evident from the facts and record of the Chapter 11 Cases, the Disclosure Statement, and the 

record of the Confirmation Hearing.  Based on the Disclosure Statement and the evidence 

presented at the Confirmation Hearing, the Bankruptcy Court finds and concludes that the Plan 

has been proposed with the legitimate and honest purpose of restructuring the Debtors’ funded 

indebtedness, recapitalizing their businesses, and maximizing the returns available to creditors of 

the Debtors.  Moreover, the Plan itself and the arms’ length negotiations among the Debtors, the 

Consenting Creditors, and the Debtors’ other constituencies leading to the Plan’s formulation, as 

well as the overwhelming support of creditors for the Plan, provide independent evidence of the 

Debtors’ good faith in proposing the Plan.  Further, the Plan’s classification, indemnification, 

settlement, discharge, exculpation, release, and injunction provisions have been negotiated in good 

faith and at arm’s length, are consistent with sections 105, 1122, 1123(b)(6), 1129, and 1142 of 

the Bankruptcy Code, and are each necessary for the Debtors’ successful reorganization.  

Accordingly, the requirements of section 1129(a)(3) of the Bankruptcy Code are satisfied. 

42. The Plan has been proposed in good faith to achieve a result consistent with the 

objectives and purposes of the Bankruptcy Code and the Debtors (and all of their respective 

officers, managers, directors, agents, independent contractors, financial advisors, consultants, 

attorneys, employees, partners, Affiliates, and representatives) have been, are, and will continue 

to act in good faith within the meaning of sections 1125(e) and 1126(e) the Bankruptcy Code if 

they proceed to: (a) consummate the Plan and the agreements, settlements, transactions, and 

transfers contemplated thereby and (b) take the actions authorized and directed or contemplated 

by this Confirmation Order. 
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11. Section 1129(a)(4) - Bankruptcy Court Approval of Certain Payments as 
Reasonable. 

43. Article II.A.2 of the Plan provides that (a) all final requests for payment of 

Professional Fee Claims for services rendered and reimbursement of expenses incurred prior to the 

Effective Date must be Filed no later than 45 days after the Effective Date; (b) that objections to 

any final requests for payment of Professional Fee Claims must be filed no later than 20 days from 

the date of the filing of such final requests for payment of Professional Fee Claims; and (c) that 

the Bankruptcy Court shall determine the Allowed amounts of such Professional Fee Claims after 

notice and a hearing in accordance with the procedures established by the Bankruptcy Code, 

Bankruptcy Rules, and prior Bankruptcy Court orders.  Accordingly, subject to any other 

applicable order of the Bankruptcy Court, the Bankruptcy Court has reviewed or will review the 

reasonableness of the final fee applications under sections 328 and 330 of the Bankruptcy Code 

and any applicable case law.  Thus, the Plan complies with section 1129(a)(4) of the Bankruptcy 

Code. 

12. Section 1129(a)(5) – Directors, Officers, and Insiders. 

44. The Debtors disclosed the identity and material terms of engagement of the Plan 

Administrator in the Plan Supplement.  The Plan complies with section 1129(a)(5) of the 

Bankruptcy Code because the appointment of the Plan Administrator and disclosure thereof is 

consistent with the interests of the creditors and with public policy. 

13. Section 1129(a)(6) - Approval of Rate Changes. 

45. Section 1129(a)(6) of the Bankruptcy Code is inapplicable to the Chapter 11 Cases.  

The Plan proposes no rate change subject to the jurisdiction of any governmental regulatory 

commission. 
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14. Section 1129(a)(7) - Best Interests of Holders of Claims and Interests. 

46. The Plan satisfies the requirements of section 1129(a)(7) of the Bankruptcy Code.  

The evidence in support of the Plan that was proffered or adduced at the Confirmation Hearing, 

including the Confirmation Declarations (as applicable), the liquidation analysis attached to the 

Disclosure Statement as Exhibit E, and the facts and circumstances of the Chapter 11 Cases: (a) is 

reasonable, persuasive, credible, and accurate as of the dates such evidence was prepared, 

presented, or proffered; (b) utilizes reasonable and appropriate methodologies and assumptions; 

(c) has not been controverted by other evidence; and (d) establishes that Holders of Allowed 

Claims or Interests in each Class will recover at least as much under the Plan on account of such 

Claim or Interest, as of the Effective Date, as such Holder would receive if the Debtors were 

liquidated, on the Effective Date, under chapter 7 of the Bankruptcy Code. 

15. Section 1129(a)(8) - Acceptance of Plan by Impaired Classes. 

47. Class 1, and Classes 6 and 7 (to the extent Unimpaired under the Plan), are each 

Classes of Unimpaired Claims or Interests that are conclusively presumed to have accepted the 

Plan under section 1126(f) of the Bankruptcy Code.  As set forth in the Voting Report, Classes 3 

and 4 have voted to accept the Plan in accordance with section 1126(c) of the Bankruptcy Code.6  

The Deemed Rejecting Classes are deemed to have rejected the Plan pursuant to section 1126(g) 

of the Bankruptcy Code.  Although section 1129(a)(8) of the Bankruptcy Code is not satisfied with 

respect to the Deemed Rejecting Classes, the Plan may nevertheless be confirmed because the Plan 

satisfies section 1129(b) of the Bankruptcy Code with respect to each such Class. 

                                                 

6   Holders of Class 4A Claims are Holders of Class 4 Claims that make the Committee Election (after Confirmation) 
to have their Class 4 Claims treated as Class 4A Convenience Claims.  Accordingly, Holders of Class 4A Claims 
have accepted the Plan as a result of their Class 4 Claims. 
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16. Section 1129(a)(9) - Treatment of Claims Entitled to Priority Pursuant to 
Section 507(a) of the Bankruptcy Code. 

48. Article II of the Plan provides for treatment of Administrative Claims, DIP 

Facilities Claims, Priority Tax Claims, and Other Priority Claims, subject to certain bar date 

provisions consistent with Bankruptcy Rules 3002 and 3003, in the manner required by 

section 1129(a)(9) of the Bankruptcy Code.  

17. Section 1129(a)(10) - Acceptance by at Least One Impaired Non-Insider Class. 

49. As indicated in the Voting Report and as reflected in the record of the Confirmation 

Hearing, at least one Class of Claims or Interests that is Impaired under the Plan has voted to accept 

the Plan, disregarding any votes by insiders.  Each of Class 3 and Class 4 is Impaired and has voted 

to accept the Plan, determined without including any acceptance of the Plan by an insider.7  The 

Plan therefore complies with section 1129(a)(10) of the Bankruptcy Code. 

18. Section 1129(a)(11) - Feasibility of the Plan. 

50. The Plan satisfies section 1129(a)(11) of the Bankruptcy Code.  For the reasons 

provided at the Confirmation Hearing and in the Confirmation Brief, including the segregated 

funds provided for by the Plan and the Fifth Amendment to the Stalking Horse Agreement (see 

Docket No. 1337), the Plan is feasible and the Reorganized Debtors will have sufficient funds 

available to meet their obligations under the Plan. 

                                                 

7  Holders of Class 4A Claims are Holders of Class 4 Claims that make the Committee Election (after Confirmation) 
to have their Class 4 Claims treated as Class 4A Convenience Claims.  Accordingly, Holders of Class 4A Claims 
have accepted the Plan as a result of their Class 4 Claims. 
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19. Section 1129(a)(12) - Payment of Bankruptcy Fees. 

51. The Plan satisfies the requirements of section 1129(a)(12) of the Bankruptcy Code.  

Article XII.C of the Plan provides for the payment of all fees due and payable pursuant to 28 

U.S.C. § 1930 by the Debtors or the Reorganized Debtors, as applicable. 

20. Section 1129(a)(13) - Retiree Benefits 

52. The Plan satisfies the requirements of section 1129(a)(13) of the Bankruptcy Code.  

Section 1129(a)(13) of the Bankruptcy Code requires a plan to provide for retiree benefits (as 

defined in section 1114 of the Bankruptcy Code) at levels established pursuant to section 1114 of 

the Bankruptcy Code.  Article V.G of the Plan provides that subject to the provisions of the Plan, 

all Compensation and Benefits Programs shall be treated assumed and assigned upon 

consummation of the Sale Transaction, pursuant to the terms and conditions of the Sale 

Transaction Documents.  All Proofs of Claim filed for amounts due under any Compensation and 

Benefits Program shall be considered satisfied by the applicable agreement and/or program and 

agreement to assume and cure in the ordinary course as provided in the Plan.   

21. Sections 1129(a)(14), (a)(15), and (a)(16) of the Bankruptcy Code are 
Inapplicable. 

53. The Debtors are not (i) required to pay any domestic support obligations, 

(ii) individuals, or (iii) nonprofit corporations or trusts.  Accordingly, sections 1129(a)(14) through 

(16) of the Bankruptcy Code are not applicable. 

22. Section 1129(b) - Confirmation of the Plan Over the Non-Acceptance of 
Impaired Classes. 

54. Pursuant to section 1129(b)(1) of the Bankruptcy Code, the Plan may be confirmed 

despite the fact that the Deemed Rejecting Classes have not accepted the Plan because the Plan 

meets the “cramdown” requirements for confirmation under section 1129(b) of the Bankruptcy 

Code.  Other than the requirement in section 1129(a)(8) of the Bankruptcy Code with respect to 
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Deemed Rejecting Classes, all of the requirements of section 1129(a) of the Bankruptcy Code have 

been met.  The Plan does not discriminate unfairly and is fair and equitable with respect to the 

Deemed Rejecting Classes.  No Class of Claims and Interests junior to any of the Deemed 

Rejecting Classes will receive or retain any property on account of their Claims and Interests, and 

no Class of Claims or Interests senior to the Deemed Rejecting Classes is receiving more than full 

payment on account of the Claims and Interests in such Class.  The Plan therefore is fair and 

equitable, does not discriminate unfairly with respect to any of these Classes, and complies with 

section 1129(b) of the Bankruptcy Code. 

23. Section 1129(c) - Only One Plan. 

55. The Plan satisfies the requirements of section 1129(c) of the Bankruptcy Code.  The 

Plan (including previous versions thereof) is the only chapter 11 plan filed in the Chapter 11 Cases. 

24. Section 1129(d) - Purpose of Plan. 

56. The primary purpose of the Plan is not avoidance of taxes or avoidance of the 

requirements of section 5 of the Securities Act of 1933, 15 U.S.C. § 77e, and there has been no 

objection filed by any governmental unit asserting such avoidance.  The Plan therefore complies 

with section 1129(d) of the Bankruptcy Code. 

25. Satisfaction of Confirmation Requirements. 

57. As set forth above, the Plan complies in all respects with the applicable 

requirements of section 1129 of the Bankruptcy Code. 

P. GOOD-FAITH PARTICIPATION 

58. Based upon the record before the Bankruptcy Court, the Debtors, the Consenting 

Creditors, the Committee, the Ad Hoc Group of Convertible Notes and each of their respective 

members, officers, directors, shareholders, employees, representatives, advisors, attorneys, 

financial advisors, investment bankers and agents have acted in good faith within the meaning of 
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section 1125(e) of the Bankruptcy Code in compliance with the provisions of the Bankruptcy Code 

and Bankruptcy Rules in connection with all their respective activities relating to the Chapter 11 

Cases, and the negotiation and pursuit of confirmation of the Plan.  Therefore, they are entitled to 

the protections afforded by section 1125(e) of the Bankruptcy Code and by the releases and the 

exculpatory and injunctive provisions set forth in Article IX of the Plan. 

Q. AGREEMENTS AND OTHER DOCUMENTS 

59. The Debtors have disclosed all material facts regarding: (a) the method and manner 

of distributions under the Plan; (b) the identity and material terms of the Plan Administrator; (c) 

the adoption, execution, and implementation of the other matters provided for under the Plan, 

including those involving corporate or limited liability company (as applicable) action to be taken 

by or required of the Debtors or the Reorganized Debtors; (d) all compensation plans; (e) the 

exemption under section 1146(a) of the Bankruptcy Code; (f) the rejection, assumption, or 

assumption and assignment of Executory Contracts; and (g) the adoption, execution, and delivery 

of all contracts, leases, instruments, securities, releases, indentures, and other agreements related 

to any of the foregoing.  

R. REJECTIONS OF EXECUTORY CONTRACTS AND UNEXPIRED 
LEASES 

60. Each rejection of an Executory Contract or Unexpired Lease pursuant to Article V 

of the Plan shall be legal, valid, and binding upon the applicable Debtor and all non-Debtor parties 

to such Executory Contract or Unexpired Lease, all to the same extent as if such rejection had been 

effectuated pursuant to an appropriate authorizing order of the Bankruptcy Court entered prior to 

the Confirmation Date under section 365 of the Bankruptcy Code. 
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S. LIKELIHOOD OF SATISFACTION OF CONDITIONS PRECEDENT TO 
EFFECTIVE DATE 

61. Without limiting or modifying the rights of the Debtors, the Committee, the 

Consenting Creditors, and the DIP Agents under Article VIII.B of the Plan, each of the conditions 

precedent to the Effective Date, as set forth in Article VIII.A of the Plan, has been or is reasonably 

likely to be satisfied or waived in accordance with Article VIII.B of the Plan. 

T. VALUATION 

62. [RESERVED.] 

U. IMPLEMENTATION 

63. All documents and agreements necessary to implement the Plan, including those 

contained in the Plan Supplement, and all other relevant and necessary documents have been 

negotiated in good faith and at arm’s length, are in the best interests of the Debtors, and shall, upon 

completion of documentation and execution, be valid, binding, and enforceable documents and 

agreements not in conflict with any federal, state, or local law.  The Debtors have exercised 

reasonable business judgment in determining which agreements to enter into and have provided 

sufficient and adequate notice of such documents and agreements.  The terms and conditions of 

such documents and agreements have been and are continuing to be negotiated in good faith, at 

arm’s length, are fair and reasonable, and are approved.  The Debtors and Reorganized Debtors, 

as applicable, are authorized, without any further notice to or action, order, or approval of this 

Court, to finalize and execute and deliver all agreements, documents, instruments, and certificates 

relating thereto and perform their obligations thereunder in accordance with the Plan. 
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II. ORDER. 

BASED ON THE FOREGOING FINDINGS OF FACT AND CONCLUSIONS OF 

LAW, IT IS ORDERED, ADJUDGED, AND DECREED THAT: 

A. CONFIRMATION OF THE PLAN 

64. The Plan, a copy of which is attached hereto as Exhibit A, along with each of its 

provisions (whether or not specifically approved herein) and all operative exhibits and schedules 

thereto, is confirmed in each and every respect pursuant to section 1129 of the Bankruptcy Code.8  

All documents included in the Plan Supplement are integral to, part of, and incorporated by 

reference into the Plan.  Subject to the terms of the Plan, the Debtors are authorized to alter, amend, 

update, or modify the Plan Supplement before the Effective Date in accordance with section 

1127(b) of the Bankruptcy Code or remedy any defect or omission or reconcile any inconsistency 

in the Plan in such manner as may be necessary to carry out the purpose and intent of the Plan and 

this Confirmation Order.  The terms of the Plan, the Plan Supplement, and the exhibits and 

schedules thereto are incorporated by reference into this Confirmation Order, and the provisions 

of the Plan and this Confirmation Order are non-severable and mutually dependent.  

Notwithstanding the foregoing, if there is any direct conflict between the terms of the Plan and the 

terms of this Confirmation Order, the terms of this Confirmation Order shall control.  All 

objections and other responses to, and statements and comments regarding, the Plan, other than 

those withdrawn with prejudice in their entirety prior to, or on the record at, the Confirmation 

Hearing are either (a) resolved or sustained on the terms set forth herein or (b) overruled. 

                                                 

8  Because the Debtors have consummated the Sale Transaction in accordance with the Sale Order and, therefore, 
are not proceeding with the Restructuring Transactions, the provisions in the Plan regarding Restructuring 
Transactions and the provisions in the Plan premised upon the Sale Transaction not being consummated are not 
operative. 
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65. The failure specifically to identify or refer to any particular provision of the Plan or 

any other agreement in this Confirmation Order shall not diminish or impair the effectiveness of 

such provision, it being the intent of the Bankruptcy Court that the Plan and all other agreements 

approved by this Confirmation Order are approved in their entirety. 

B. BINDING NATURE OF PLAN TERMS 

66. Notwithstanding any otherwise applicable law, from and after the entry of this 

Confirmation Order, the terms of this Confirmation Order and the Plan, including the 

compromises, releases, waivers, discharges and injunctions described in Article IX of the Plan, 

shall be deemed binding upon (a) the Debtors, (b) any and all holders of Claims or Interests 

(irrespective of whether such Claims or Interests are Impaired under the Plan or whether the 

holders of such Claims or Interests accepted, rejected or are presumed to have accepted or deemed 

to have rejected the Plan), (c) any and all non-Debtor parties to Executory Contracts and Unexpired 

Leases with any of the Debtors, and (d) the respective heirs, executors, administrators, successors 

or assigns, if any, of any of the foregoing, in each case subject to Article III.C of the Plan. 

C. PLAN CLASSIFICATION CONTROLLING 

67. The terms of the Plan shall solely govern the classification of Claims and Interests 

for purposes of the distributions to be made thereunder.  The classifications set forth on the Ballots 

tendered to or returned by the Holders of Claims in connection with voting on the Plan: (a) were 

set forth thereon solely for purposes of voting to accept or reject the Plan; (b) do not necessarily 

represent, and in no event shall be deemed to modify or otherwise affect, the actual classification 

of Claims under the Plan for distribution purposes; (c) may not be relied upon by any Holder of a 

Claim as representing the actual classification of such Claim under the Plan for distribution 

purposes; and (d) shall not be binding on the Debtors except for voting purposes. 
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D. GENERAL SETTLEMENT OF CLAIMS 

68. In consideration for (a) the Plan distributions, releases, and other benefits provided 

under the Plan, and (b) the support of the Committee, the Ad Hoc Group of Convertible Notes, 

and the Consenting Creditors, upon the Effective Date (or such later date as provided in Article 

III.C of the Plan), the provisions of the Plan constitute a good-faith compromise and settlement of 

all Claims and controversies relating to any Allowed Claim or Interest or any Plan distribution to 

be made on account thereof or otherwise resolved under the Plan.  The entry of this Confirmation 

Order constitutes the Court’s approval of the compromise and settlement of all such Claims and 

controversies, as well as a finding by the Court that such compromise and settlement is fair, 

equitable, and reasonable and in the best interests of the Debtors and their Estates.  All Plan 

distributions made in accordance with the Plan are intended to be, and shall be, final. 

E. VESTING OF ASSETS IN THE REORGANIZED DEBTORS; 
CONTINUED CORPORATE EXISTENCE 

69. On the Effective Date, except as otherwise provided in the Plan and except to the 

extent sold pursuant to the Sale Transaction Documents, pursuant to sections 1141(b) and 1141(c) 

of the Bankruptcy Code, all property of the Estates, including all Causes of Action, and any 

property acquired by any of the Debtors pursuant to the Plan shall vest in the Reorganized Debtors 

free and clear of all Claims, Liens, encumbrances, charges, and other interests; provided that, in 

accordance with Article IV.R of the Plan, on the Effective Date, the Debtors and the Reorganized 

Debtors shall forever waive, relinquish, and release any and all Causes of Action the Debtors and 

their Estates had, have, or may have had under section 547 of the Bankruptcy Code and analogous 

non-bankruptcy law.  On and after the Effective Date, except as otherwise provided in the Plan, 

each Reorganized Debtor shall be authorized to operate their respective businesses and to use, 

acquire, or dispose of assets, without supervision or approval by the Bankruptcy Court and free 
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from any restrictions of the Bankruptcy Code or the Bankruptcy Rules, including for the avoidance 

of doubt any restrictions on the use, acquisition, sale, lease, or disposal of property under section 

363 of the Bankruptcy Code. 

70. Except as otherwise provided in the Plan or pursuant to actions taken in connection 

with, and permitted by, the Plan, each of the Debtors, as a Reorganized Debtor, shall continue to 

exist on and after the Effective Date as a separate legal entity with all of the powers available to 

such legal entity under applicable law and pursuant to the applicable organizational documents, 

without prejudice to any right to alter or terminate such existence (whether by merger or otherwise) 

in accordance with the Plan and such applicable law. 

F. DIP FACILITIES CLAIMS 

71. All DIP Facilities Claims (including the DIP Expenses) have been and shall be 

Allowed as provided for in the DIP Orders and the Plan and shall be treated in accordance with 

Article II.B of the Plan.  All of the Debtors’ contingent and unliquidated obligations under the DIP 

Credit Agreements and DIP Orders, including, without limitation, the DIP Agents’ and the DIP 

Lenders’ rights to indemnification from the Debtors, to the extent any such obligation has not been 

paid in Cash in full on the Effective Date or assumed by the Successful Bidder as contemplated in 

the Plan and the Sale Transaction Documents, shall survive the Effective Date and shall not be 

released or discharged pursuant to the Plan or Confirmation Order, notwithstanding any provision 

hereof or thereof to the contrary. 

G. ALLOWANCE OF IMPAIRED CLAIMS 

72. All Impaired Claims shall be deemed Allowed Claims as provided for in the Plan. 
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H. CANCELLATION OF NOTES, INSTRUMENTS, AND EQUITY 
INTERESTS 

73. Except for the purpose of evidencing a right to a Plan distribution and except as 

otherwise set forth in the Plan, on the Effective Date, all agreements, instruments, and other 

documents evidencing, related to, or connected with any Claim or Interest and any rights of any 

Holder in respect thereof, shall be deemed cancelled, discharged, and of no force or effect.  Holders 

of or parties to such cancelled instruments, securities, and other documentation will have no rights 

arising from or relating to such instruments, securities, and other documentation, or the 

cancellation thereof, including for the avoidance of doubt rights under any negative pledge clauses, 

except the rights provided for pursuant to the Plan.  To the extent that any provision of the DIP 

Credit Agreements and DIP Orders are of a type that survives repayment of the subject 

indebtedness, such provisions shall remain in effect notwithstanding satisfaction of the DIP 

Facilities Claims. 

I. CANCELLATION OF LIENS 

74. Except as provided otherwise under the Plan, on the Effective Date and 

concurrently with the applicable distributions made pursuant to the Plan, all Liens securing any 

Secured Claim shall be fully released, settled, discharged, and compromised and all rights, titles, 

and interests of any holder of such mortgages, deeds of trust, Liens, pledges, or other security 

interests against any property of the Estates shall revert to the Reorganized Debtors and their 

successors and assigns, and the Holder of such Secured Claim (and the applicable DIP Agents, 

ABL FILO Agent, and Tranche B-2 Term Loan Agents) shall be authorized and directed, at the 

sole cost and expense of the Reorganized Debtors, to release any collateral or other property of 

any Debtor (including any cash collateral and possessory collateral) held by such Holder (and the 

applicable DIP Agents, ABL FILO Agent, and Tranche B-2 Term Loan Agents), and to take such 
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actions as may be reasonably requested by the Reorganized Debtors to evidence the release of such 

Lien, including the execution, delivery, and filing or recording of such releases, provided that if 

any such party does not so execute, deliver, and file or record such releases reasonably promptly 

upon the reasonable request of the Reorganized Debtors, the Reorganized Debtors are hereby 

authorized to execute and file or record such releases on such party’s behalf.  The filing of this 

Confirmation Order with any federal, state, provincial, or local agency or department shall 

constitute good and sufficient evidence of, but shall not be required to effect, the termination of 

such Liens.  

J. CORPORATE ACTION 

75. On and after the Effective Date, all actions contemplated by the Plan shall be 

deemed authorized, approved, and, to the extent taken prior to the Effective Date, ratified in all 

respects without the need for any further corporate or limited liability company action, or any 

further action by any stockholders, directors, managers, or members of the Debtors or the 

Reorganized Debtors, including, the rejection, assumption, or assumption and assignment, as 

applicable, of Executory Contracts and Unexpired Leases.  On the Effective Date, the appropriate 

officers, managers, members, stockholders, and boards of directors or managers of the 

Reorganized Debtors shall be authorized and directed to issue, execute, file, record, and deliver 

the agreements, documents, securities, deeds, bills of sale, conveyances, releases, and instruments 

contemplated by the Plan (or necessary or desirable to effect the transactions contemplated by the 

Plan) in the name of and on behalf of the Reorganized Debtors.  The authorizations and approvals 

contemplated in this paragraph shall be effective notwithstanding any requirements under any 

applicable non-bankruptcy law. 
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K. EMPLOYMENT AND BENEFIT ARRANGEMENTS 

76. Subject to the provisions of the Plan, all Compensation and Benefits Programs shall 

be assumed and assigned upon consummation of the Sale Transaction, pursuant to the terms and 

conditions of the Sale Transaction Documents.  All Proofs of Claim filed for amounts due under 

any Compensation and Benefits Program shall be considered satisfied by the applicable agreement 

and/or program and agreement to assume and cure in the ordinary course as provided in the Plan.   

L. DISCHARGE OF CLAIMS AND TERMINATION OF EQUITY 
INTERESTS; COMPROMISE AND SETTLEMENT OF CLAIMS, EQUITY 
INTERESTS, AND CONTROVERSIES 

77. The provisions of Article IX.A of the Plan are hereby approved in their entirety.  

This Confirmation Order shall be a judicial determination of the discharge of all Claims and 

Interests subject to the Effective Date occurring, except as otherwise expressly provided in the 

Plan.  The entry of this Confirmation Order shall constitute the Bankruptcy Court’s approval of 

the compromise, resolution, or settlement of all such Claims, Interests, and controversies, as well 

as a finding by the Bankruptcy Court that such compromise or settlement is in the best interests of 

the Debtors, their Estates, and Holders of Claims and Interests and is fair, equitable, and 

reasonable.   

M. RELEASES BY THE DEBTORS 

78. The provisions of Article IX.B of the Plan are hereby approved in their entirety.  

Entry of this Confirmation Order shall constitute the Bankruptcy Court’s approval of the Debtor 

Release, which includes by reference each of the related provisions and definitions contained in 

the Plan, and further, shall constitute the Bankruptcy Court’s finding that the Debtor Release is: 

(a) in exchange for good and valuable consideration provided by the Released Parties; (b) a good 

faith settlement and compromise of the Claims released by the Debtor Release; (c) in the best 

interests of the Debtors and all Holders of Claims and Interests; (d) fair, equitable, and reasonable; 
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(e) given and made after due notice and opportunity for hearing; and (f) a bar to any of the Debtors, 

the Reorganized Debtors, or the Debtors’ Estates asserting any Claim or Cause of Action released 

pursuant to the Debtor Release. 

N. THIRD-PARTY RELEASES 

79. The provisions of Article IX.C of the Plan are hereby approved in their entirety.  

Entry of this Confirmation Order shall constitute the Bankruptcy Court’s approval of the Third-

Party Release, which includes by reference each of the related provisions and definitions contained 

in the Plan, and, further, shall constitute the Bankruptcy Court’s finding that the Third-Party 

Release is: (a) consensual on the part of the Releasing Parties; (b) essential to the Confirmation of 

the Plan; (c) given in exchange for good and valuable consideration provided by the Released 

Parties; (d) a good-faith settlement and compromise of the Claims released by the Third-Party 

Release; (e) in the best interests of the Debtors and their Estates; (f) fair, equitable, and reasonable; 

(g) given and made after due notice and opportunity for hearing; and (h) a bar to any of the 

Releasing Parties asserting any Claim or Cause of Action released pursuant to this Third-Party 

Release. 

O. EXCULPATION 

80. The provisions of Article IX.D of the Plan are hereby approved in their entirety.  

The Exculpated Parties have, and upon completion of the Plan shall be deemed to have, 

participated in good faith and in compliance with the applicable laws with regard to the solicitation 

of, and distribution of, consideration pursuant to the Plan and, therefore, are not, and on account 

of such distributions shall not be, liable at any time for the violation of any applicable law, rule, or 

regulation governing the solicitation of acceptances or rejections of the Plan or such distributions 

made pursuant to the Plan.   
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P. INJUNCTION 

81. The provisions of Article IX.E of the Plan are hereby approved in their entirety.   

Q. ASSUMED CONTRACTS AND ASSUMED LIABILITIES; CURE COST; 
“ADEQUATE ASSURANCE” 

82. The provisions governing the treatment of Executory Contracts and Unexpired 

Leases set forth in Article V of the Plan (including the procedures regarding the resolution of any 

and all disputes concerning the assumption or rejection, as applicable, of such Executory Contracts 

and Unexpired Leases) shall be, and hereby are, approved in their entirety.  Except as otherwise 

agreed by the Debtors and the applicable counterparty or counterparties, the Cure Cost under each 

Executory Contract or Unexpired Lease shall be as set forth in the Contract/Lease Notice.  

83. Entry of this Confirmation Order shall constitute an order approving the 

assumptions or rejections of the Executory Contracts and Unexpired Leases pursuant to sections 

365(a) and 1123 of the Bankruptcy Code and effective on the occurrence of the Effective Date. 

Each Executory Contract and Unexpired Lease assumed pursuant to the Plan or by Bankruptcy 

Court order, and not assigned to a third party (including the Successful Bidder) on or prior to the 

Effective Date, shall re-vest in and be fully enforceable by the applicable Reorganized Debtor in 

accordance with its terms, except as such terms may have been modified by order of the 

Bankruptcy Court.  To the maximum extent permitted by law, assumption of any Executory 

Contract or Unexpired Lease under the Plan shall not constitute a breach or default as the result of 

any provision in any Executory Contract or Unexpired Lease that restricts or prevents, or purports 

to restrict or prevent, or would otherwise be breached or deemed breached by, the assumption of 

such Executory Contract or Unexpired Lease (including any “change of control” provision).   

84. To the extent that any counterparty to a rejected contract or any other contract that 

is not an Assumed Contract has or retains rights under such contract to use trademarks that are 
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Purchased Assets (as defined in the Stalking Horse Agreement) pursuant to the Bankruptcy Code 

and any other applicable law, nothing in this Confirmation Order shall extinguish such rights or 

the rights of the Debtors, the Reorganized Debtors or the Assignee (as defined in the Sale Order), 

as assignee of such rights, in respect of such counterparty’s use of such trademarks (including, 

without limitation, any rights to royalty payments that survive the rejection of such contract, which 

such rights have been assigned by the Debtors to the Successful Bidder).  For the avoidance of 

doubt, the Buyer, Designee and Assignee (each as defined in the Sale Order) shall not be liable for 

any rejection damages related to the Debtors’ rejection of such contracts.  

R. PROVISIONS GOVERNING DISTRIBUTIONS 

85. The distribution provisions of Articles IV and V of the Plan shall be, and hereby 

are, approved in their entirety.  The Distribution Agent shall make all Plan Distributions to the 

appropriate Holders of Allowed Claims in accordance with the terms of the Plan.  To the extent 

requested by the Debtors to act as Distribution Agent in respect of any distributions under the Plan, 

the DIP Agents may, in connection with such distributions, conclusively rely on, and shall have 

no liability whatsoever with respect to, written instructions provided to the DIP Agents by the 

Debtors and/or their professionals in respect of such distributions (including the amount and nature 

of such distributions and other related matters). 

86. As soon as practicable following the Effective Date, the Tranche B-2 Term Loan 

Administrative Agent shall arrange to deliver or direct the delivery of such distributions to or on 

behalf of the applicable Holders of Tranche B-2 Term Loan Secured Claims in accordance with 

the terms of the Tranche B-2 Term Loan Credit Agreement and this Order.  Delivery of such 

distributions by the Tranche B-2 Term Loan Administrative Agent shall be ratably allocated to the 

Holders of Allowed Tranche B-2 Term Loan Secured Claims.  Notwithstanding anything in the 

Plan to the contrary, and without limiting the exculpation and release provisions of the Plan, the 
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Tranche B-2 Term Loan Administrative Agent shall not have any liability to any Entity with 

respect to distributions made or directed to be made by the Tranche B-2 Term Loan Administrative 

Agent, except liability resulting from gross negligence, actual fraud, or willful misconduct of the 

Tranche B-2 Term Loan Administrative Agent or otherwise as set forth in the applicable 

Prepetition Term Documents (as defined in the DIP Orders).  Delivery of the Second Lien Loans 

to holders of Allowed Tranche B-2 Term Loan Secured Claims shall not require such holders to 

sign documentation for delivery and such holders shall be Lenders for all purposes under the 

documentation evidencing the Second Lien Notes, having all of the rights and obligations of a 

Lender thereunder, without need for any further action on their behalf. 

87. Prior to the Effective Date, the Debtors and their agents shall coordinate with the 

DTC, with the reasonable consent of the Committee and the Ad Hoc Group of Convertible Notes 

(and their successors and assigns if any), and members of the Ad Hoc Group of Convertible Notes 

shall provide such information and take such actions as may be necessary to effectuate the waiver 

of certain distributions provided to such members of the Ad Hoc Group of Convertible Notes 

pursuant to the Plan. 

S. POST-CONFIRMATION NOTICES, PROFESSIONAL COMPENSATION, 
AND BAR DATES 

1. Notice of Entry of this Confirmation Order and Occurrence of Effective 
Date. 

88. In accordance with Bankruptcy Rules 2002 and 3020(c), within three business days 

of the Effective Date, the Debtors shall serve the Notice of Confirmation and Effective Date 

(substantially in the form attached hereto as Exhibit B) by United States mail, by first-class postage 

prepaid, by hand, or by overnight courier service to all parties served with the Confirmation 

Hearing Notice; provided that no notice or service of any kind shall be required to be mailed or 

made upon any Entity to whom the Debtors mailed a Confirmation Hearing Notice but received 
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such notice returned marked “undeliverable as addressed,” “moved, left no forwarding address” 

or “forwarding order expired,” or similar reason, unless the Debtors have been informed in writing 

by such Entity, or are otherwise aware, of that Entity’s new address.  To supplement the notice 

described in the preceding sentence, within ten days of the Effective Date the Debtors shall submit 

for publication the Notice of Confirmation and Effective Date once in USA Today, The Wall Street 

Journal, and The Globe and Mail (national editions).  Mailing and publication of the Notice of 

Confirmation and Effective Date in the time and manner set forth in this paragraph shall be good 

and sufficient notice under the particular circumstances and in accordance with the requirements 

of Bankruptcy Rules 2002 and 3020(c), and no further notice is necessary. 

89. The Notice of Confirmation and Effective Date shall constitute sufficient notice of 

the entry of this Confirmation Order and the effectiveness of the Plan to filing and recording 

officers and shall be a recordable instrument notwithstanding any contrary provision of applicable 

non-bankruptcy law. 

2. Bar Date for Administrative Expense Claims. 

90. The provisions governing the treatment of Allowed Administrative Expense Claims 

set forth in Article II.A of the Plan are approved in their entirety. 

91. All requests for payment of an Administrative Claim (other than DIP Facilities 

Claims (including DIP Expenses), Cure Costs, Professional Fee Claims, Transaction Expenses, or 

U.S. Trustee quarterly fees payable pursuant to Article II.E of the Plan) that accrued on or before 

the Effective Date that were not otherwise accrued in the ordinary course of business must be filed 

with the Bankruptcy Court and served on the Debtors no later than the Administrative Claims Bar 

Date.  If a Holder of an Administrative Claim (other than DIP Facilities Claims (including DIP 

Expenses), Cure Costs, Professional Fee Claims, Transaction Expenses or U.S. Trustee quarterly 

fees payable pursuant to Article II.E of the Plan) that is required to, but does not, file and serve a 
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request for payment of such Administrative Claim by the Administrative Claims Bar Date shall be 

forever barred, estopped and enjoined from asserting such Administrative Claims against the 

Debtors, the Reorganized Debtors and their respective Estates and property and such 

Administrative Claims shall be deemed discharged as of the Effective Date. 

3. Professional Compensation. 

92. The provisions governing professional compensation set forth in Article II.A.2 of 

the Plan are approved in their entirety.   

4. Rejection Damage Claims. 

93. Unless otherwise provided by a Bankruptcy Court order, any Proofs of Claim 

asserting Claims arising from the rejection of the Executory Contracts and Unexpired Leases 

pursuant to the Plan or otherwise must be filed with the Notice and Claims Agent within thirty 

(30) days of: (i) the effectiveness of the rejection of the applicable Executory Contract or 

Unexpired Lease, (ii) the entry of any order approving the rejection of an Executory Contract or 

Unexpired Lease, or (iii) in the case of nonresidential real property leases, the Surrendered 

Possession of the property, whichever is later.  Any Proofs of Claim arising from the rejection of 

the Executory Contracts and Unexpired Leases that are not timely filed shall be subject to 

disallowance by further order of the Court upon objection on such grounds.  All Allowed Claims 

arising from the rejection of the Executory Contracts and Unexpired Leases shall constitute 

General Unsecured Claims and shall be treated in accordance with Article III.B of the Plan. 

T. EXEMPTIONS FROM CERTAIN TRANSFER TAXES 

94. To the fullest extent permitted by section 1146(a) of the Bankruptcy Code, any 

transfer from a Debtor to a Reorganized Debtor or to any Entity pursuant to, in contemplation of, 

or in connection with the Plan or pursuant to: (a) the issuance, distribution, transfer, or exchange 

of any debt, securities, or other interest in the Debtors or the Reorganized Debtors; (b) the creation, 
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modification, consolidation, or recording of any mortgage, deed of trust or other security interest, 

or the securing of additional indebtedness by such or other means; (c) the making, assignment, or 

recording of any lease or sublease; or (d) the making, delivery, or recording of any deed or other 

instrument of transfer under, in furtherance of, or in connection with, the Plan, including any deeds, 

bills of sale, assignments, or other instrument of transfer executed in connection with any 

transaction arising out of, contemplated by, or in any way related to the Plan, shall not be subject 

to any U.S. federal, state or local document recording tax, stamp tax, conveyance fee, intangibles, 

or similar tax, mortgage tax, real estate transfer tax, mortgage recording tax, Uniform Commercial 

Code filing or recording fee, regulatory filing or recording fee, or other similar tax or governmental 

assessment, and the appropriate U.S. state or local governmental officials or agents shall forego 

the collection of any such tax or governmental assessment and to accept for filing and recordation 

any of the foregoing instruments or other documents without the payment of any such tax or 

governmental assessment. 

U. PRESERVATION OF CAUSES OF ACTION 

95. In accordance with section 1123(b) of the Bankruptcy Code, but subject to the 

releases set forth in Article IV.R and Article IX of the Plan, all Causes of Action that a Debtor 

may hold against any Entity (other than Causes of Action transferred to the Successful Bidder) 

shall vest in the applicable Reorganized Debtor on the Effective Date.  Thereafter, except as 

otherwise specifically provided in the Plan or the Plan Administrator Agreement, the Reorganized 

Debtors shall have the exclusive right, authority, and discretion to determine and to initiate, file, 

prosecute, enforce, abandon, settle, compromise, release, withdraw, or litigate to judgment any 

such Causes of Action, whether arising before or after the Petition Date, and to decline to do any 

of the foregoing without the consent or approval of any third party or further notice to or action, 

order, or approval of the Bankruptcy Court.  No Entity may rely on the absence of a specific 

Case 20-11662-KBO    Doc 1353    Filed 10/08/20    Page 46 of 144



 

44 
US-DOCS\117156933.7 

27145421.1 

reference in the Plan, the Plan Supplement, or the Disclosure Statement to any specific Cause of 

Action as any indication that the Debtors or Reorganized Debtors will not pursue any and all 

available Causes of Action.  The Debtors and Reorganized Debtors expressly reserve all rights to 

prosecute any and all Causes of Action against any Entity, except as otherwise expressly provided 

in the Plan, and, therefore, no preclusion doctrine, including the doctrines of res judicata, collateral 

estoppel, issue preclusion, claim preclusion, estoppel (judicial, equitable, or otherwise), or laches, 

shall apply to any Cause of Action upon, after, or as a consequence of the Confirmation or the 

occurrence of the Effective Date. 

96. Notwithstanding any provision in the Plan or any order entered in these Chapter 11 

Cases, as of the Effective Date, the Debtors and Reorganized Debtors forever waive, relinquish, 

and release any and all Causes of Action the Debtors and their Estates had, have, or may have 

against any Released Party.  Notwithstanding any provision in the Plan or any order entered in 

these Chapter 11 Cases, as of the Effective Date, the Debtors and Reorganized Debtors forever 

waive, relinquish, and release any and all Causes of Action the Debtors and their Estates had, have, 

or may have, against any Entity (irrespective of whether such Entity is a Released Party), that arise 

under section 547 of the Bankruptcy Code or analogous non-bankruptcy law.9 

V. PROCEDURES FOR RESOLVING CLAIMS AND DISPUTES 

97. The procedures for resolving disputed, contingent, and unliquidated Claims 

contained in Article VII of the Plan shall be, and hereby are, approved in their entirety. 

                                                 

9  As provided in Exhibit C of the Plan Supplement and except as set forth in Section 2.2(i) of the Stalking Horse 
Agreement, the Debtors transferred, among other things, all preference or avoidance claims and actions to the 
Successful Bidder, who released, discharged, and waived all such claims and actions pursuant to the Stalking 
Horse Agreement as of Closing. 
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W. FEDERAL AND STATE INTERESTS 

98. United States of America.  Notwithstanding any provision to the contrary in the 

Plan, the Plan Supplement, this Order or any implementing Plan documents (collectively, the 

“Documents”), nothing in the Documents shall: (1) discharge, release, enjoin, impair or otherwise 

preclude (a) any liability to the United States that is not a “claim” within the meaning of section 

101(5) of the Bankruptcy Code, (b) any claim of the United States arising after the Confirmation 

Date, or (c) any liability of any entity or person under police or regulatory statutes or regulations 

to any Governmental Unit (as defined by section 101(27) of the Bankruptcy Code) as the owner, 

lessor, lessee or operator of property or rights to property that such entity owns, operates or leases 

after the Confirmation Date; (2) release, nullify, preclude or enjoin the enforcement of any police 

or regulatory power; (3) modify the scope of Bankruptcy Code sections 502, 505 or 1146; (4) 

authorize the assumption, sale, assignment or other transfer of any federal (i) grants, (ii) grant 

funds, (iii) contracts, (iv) property, including but not limited to, intellectual property and patents, 

(v) leases, (vi) agreements, including but not limited to agreements with the Army and Air Force 

Exchange Service, Navy Exchange Service Command or Marine Corps Community Services, or 

other interests of the federal government (collectively, “Federal Interests”) without compliance 

by the Debtors and the Successful Bidder with all terms of the Federal Interests and with all 

applicable non-bankruptcy law; (5) be interpreted to set cure amounts or to require the United 

States to novate, approve or otherwise consent to the assumption, transfer or assignment of any 

Federal Interests; (6) authorize the assumption, transfer or assignment of any governmental (i) 

license, (ii) permit, (iii) registration, (iv) authorization or (v) approval, or the discontinuation of 

any obligation thereunder, without compliance with all applicable legal requirements, obligations 

and approvals under non-bankruptcy laws; (7) confer exclusive jurisdiction to the Bankruptcy 

Court with respect to the Federal Interests, claims, liabilities and Causes of Action, except to the 
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extent set forth in 28 U.S.C. § 1334 (as limited by any other provisions of the United States Code); 

(8) waive, alter or otherwise limit the United States’ property rights with respect to the Federal 

Interests, including but not limited to, inventory, patents, intellectual property, licenses, and data; 

(9) release, exculpate, enjoin, impair or discharge any non-Debtor from any claim, liability, suit, 

right or Cause of Action of the United States; (10) affect any setoff or recoupment rights of the 

United States and such rights are preserved; (11) require the United States to file an administrative 

claim in order to receive payment for any liability described in section 503(b)(1)(B) and (C) 

pursuant to section 503(b)(1)(D) of the Bankruptcy Code; (12) constitute an approval or consent 

by the United States without compliance with all applicable legal requirements and approvals 

under non-bankruptcy law; (13) be construed as a compromise or settlement of any liability, claim, 

Cause of Action or interest of the United States; (14) be deemed to be a waiver of any right interest, 

dividends, or accruals on Plan distributions to which the United States would be entitled under the 

Bankruptcy Code; (15) require rejection damage claims relating to Federal Interests (a) to be filed 

by a deadline other than the later of (i) the Governmental Bar Date (as defined in the Bar Date 

Order) or (ii) thirty days after the effective date of the rejection of such Federal Interest or (b) alter 

the treatment of such rejection claims under the Bankruptcy Code; or (16) enjoin or estop the 

United States from asserting against the Debtors or the Debtors’ estates claims, liabilities and 

obligations assumed by any purchaser that the United States would otherwise be entitled to assert 

against the Debtors and the Debtors’ estates under applicable law. 

99. Notwithstanding any provision to the contrary in the Documents, Liens securing 

claims of the United States shall be retained until the claim, with interest, is paid in full.  

Administrative expense claims of the United States allowed pursuant to the Plan or the Bankruptcy 

Code shall accrue interest and penalties as provided by non-bankruptcy law until paid in full.  
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Priority Tax Claims of the United States allowed pursuant to the Plan or the Bankruptcy Code will 

be paid in accordance with Section 1129(a)(9)(C) of the Bankruptcy Code.  To the extent allowed 

Priority Tax Claims (including any penalties, interest or additions to tax entitled to priority under 

the Bankruptcy Code) are not paid in full in cash on the Effective Date, then such Priority Tax 

Claims shall accrue interest commencing on the Effective Date at the rate set forth in Section 511 

of the Bankruptcy Code.  Moreover, nothing shall effect a release, injunction or otherwise preclude 

any claim whatsoever against any Debtor or any of the Debtors’ Estates by or on behalf of the 

United States for any liability arising (a) out of pre-petition or post-petition tax periods for which 

a return has not been filed or (b) as a result of a pending audit or audit that may be performed with 

respect to any pre-petition or post-petition tax period.  Further, nothing shall enjoin the United 

States from amending any claim against any Debtor or any of the Debtors’ Estates with respect to 

any tax liability (a) arising out of pre-petition or post-petition tax periods for which a tax return 

has not been filed or (b) from a pending audit or audit that may be performed with respect to any 

pre-petition or post-petition tax period.  Any liability arising (a) out of pre-petition or post-petition 

tax periods for which a return has not been filed or (b) as a result of a pending audit or audit which 

may be performed with respect to any pre-petition or post-petition tax period shall be paid in 

accordance with sections 1129(a)(9)(A) and (C) of the Bankruptcy Code. Without limiting the 

foregoing but for the avoidance of doubt, nothing contained in the Documents shall be deemed to 

bind the United States to any characterization of any transaction for tax purposes or to determine 

the tax liability of any person or entity, including, but not limited to, the Debtors and the Debtors’ 

estates, nor shall the Documents be deemed to have determined the federal tax treatment of any 

item, distribution, or entity, including the federal tax consequences of this Plan, nor shall anything 

in the Documents be deemed to have conferred jurisdiction upon the Bankruptcy Court to make 
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determinations as to federal tax liability and federal tax treatment except as provided under section 

505 of the Bankruptcy Code. 

100. Texas Comptroller of Public Accounts.  Within sixty (60) days after the Effective 

Date, the Reorganized Debtors shall file with the Texas Comptroller of Public Accounts (the 

“Texas Comptroller”) any property reports for 2020 relating to any unclaimed property (the 

“Texas Unclaimed Property”) as required under Texas Property Code, Title 6, Chapters 72-76 

and other applicable Texas laws (the “Texas Unclaimed Property Laws”).  With respect to any 

such Texas Unclaimed Property, the Texas Comptroller will not seek payment of any interest or 

penalty by the Debtors or the Reorganized Debtors.  The Texas Comptroller may file or amend 

any Proofs of Claim in accordance with the terms of the Plan in these Chapter 11 Cases following 

the Effective Date as a result of the filing of any property reports. The rights and defenses of the 

Debtors and Reorganized Debtors with respect to any allegations and claims asserted against the 

Debtors and Reorganized Debtors arising from or relating to Texas Unclaimed Property are hereby 

reserved. 

101. Texas Taxing Authorities.  With respect to the claims of the Local Texas Tax 

Authorities (as defined in the Final DIP Order) for taxes owed on the Closing Stores (as defined 

in the Final Order Granting Debtors’ Motion for Interim and Final Orders (A) Approving 

Procedures for Store Closing Sales, (B) Authorizing Customary Bonuses to Managers of Stores, 

(C) Authorizing Assumption of the Consulting Agreements and (D) Granting Related Relief 

[Docket No. 496] (the “Final Store Closing Order”)), the Local Texas Tax Authorities shall 

retain their liens on funds reserved as set forth in paragraph 39 of the Final Store Closing Order.  

All parties’ rights and responsibilities under paragraph 39 of the Final Store Closing Order and 

paragraph 47 of the Sale Order shall continue in accordance with the terms therein. 
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Notwithstanding anything in the Plan or this Confirmation Order to the contrary:  
 

102. Mississippi Department of Revenue (the “MDOR”).  Notwithstanding anything 

in the Plan or this Confirmation Order to the contrary: 

a. the MDOR’s setoff rights under section 553 of the Bankruptcy Code and 
recoupment rights are preserved; provided, however, that the MDOR shall 
have no right to set off prepetition vis-à-vis postpetition amounts and vice 
versa; 

b. the MDOR shall not be required to file any proofs of claim or requests for 
payment in the  Chapter 11 Cases for any Administrative Claims for the 
liabilities described in section 503(b)(1)(B) and (C) of the Bankruptcy 
Code, the Debtors, Reorganized Debtors or Plan Administrator, as 
applicable, shall timely submit returns for all taxes due or coming, as 
required under applicable Mississippi state law; 

c. to the extent the MDOR’s Allowed Priority Tax Claims, if any, are not paid 
in full in cash on the Effective Date, such Allowed Priority Tax Claims 
shall, at a minimum, be paid by regular, quarterly installment payments in 
cash over a period not to exceed five years after the date of the order for 
relief under section 301 of the Bankruptcy Code, all as required section 
1129(a)(9)(C) of the Bankruptcy Code, along with non-bankruptcy interest 
in accordance with sections 511 and 1129(a)(9)(C) of the Bankruptcy Code 
and Mississippi state law, as applicable;  

d. the Chapter 11 Cases shall have no effect on the MDOR’s rights as to non-
Debtor third parties;   

e. the MDOR may timely amend any timely filed Proof of Claim against any 
Debtor after the governmental Claims Bar Date, or the Effective Date, 
whichever is later, with respect to (a) a pending audit, (b) an audit that may 
be performed, with respect to any pre- or post-petition tax return, or (c) 
within 60 days of the filing of a tax return; provided that the Debtors’, 
Reorganized Debtors’ or Plan Administrator’s rights, as applicable, to 
object to allowance of any Claim filed by MDOR or any amendment of any 
Claim filed by MDOR on any grounds under applicable law are expressly 
reserved; 

f. in the event of a default in payment of Allowed Priority Tax Claims of the 
MDOR as provided for in the Plan, the MDOR shall be permitted to send 
written notice of default to the Debtors, Reorganized Debtors or Plan 
Administrator, as applicable, to the address in MDOR’s records and to the 
Plan Administrator; and if such default is not cured within 10 business days 
after such notice of default is mailed, the MDOR may seek relief as may be 
available from the Court; and 
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g. for the avoidance of doubt, nothing in this Confirmation Order or the Plan 
shall affect or relieve the Debtors’, Reorganized Debtors’ or Plan 
Administrator’s obligations, as applicable, to timely submit returns under 
applicable Mississippi state law either prior to or after the Effective Date, 
in accordance therewith. 

X. EFFECTIVENESS OF ALL ACTIONS 

103. All actions authorized to be taken pursuant to the Plan shall be effective on, prior 

to, or after the Effective Date pursuant to this Confirmation Order, without further application to, 

or order of the Court, or further action by the respective officers, directors, managers, members, 

or stockholders of the Debtors or Reorganized Debtors and with the effect that such actions had 

been taken by unanimous action of such officers, directors, managers, members, or stockholders. 

104. This Confirmation Order shall constitute all approvals and consents required, if any, 

by the laws, rules, and regulations of all states and any other governmental authority with respect 

to the implementation or consummation of the Plan and any documents, instruments, or 

agreements, and any amendments or modifications thereto, and any other acts and transactions 

referred to in or contemplated by the Plan, the Plan Supplement, the Disclosure Statement, and 

any other documents, instruments, securities, or agreements, and any amendments or modifications 

thereto. 

Y. CONFLICTS 

105. To the extent that any provision of the Disclosure Statement, or any order entered 

prior to Confirmation (for the avoidance of doubt, not including this Confirmation Order) 

referenced in the Plan (or any exhibits, appendices, supplements, or amendments to any of the 

foregoing), conflict with or are in any way inconsistent with any provision of the Plan, the Plan 

shall govern and control.  To the extent that any provision of the Plan conflicts with or is in any 

way inconsistent with any provision of this Confirmation Order, this Confirmation Order shall 

govern and control. 
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Z. RESERVATION OF RIGHTS 

106. None of the filing of the Plan, any statement or provision contained in the Plan, or 

the taking of any action by any Debtor with respect to the Plan, the Disclosure Statement, or the 

Plan Supplement shall be or shall be deemed to be an admission or waiver of any rights of any 

Debtor with respect to the Holders of Claims or Interests prior to the Effective Date. 

AA. TERM OF INJUNCTIONS OR STAYS 

107. Unless otherwise provided in the Plan or in this Confirmation Order, all injunctions 

or stays in effect in the Chapter 11 Cases pursuant to sections 105 or 362 of the Bankruptcy Code 

or any order of the Bankruptcy Court and existing on the Confirmation Date (excluding any 

injunctions or stays contained in the Plan or this Confirmation Order) shall remain in full force 

and effect until the Effective Date.  All injunctions or stays contained in the Plan or this 

Confirmation Order shall remain in full force and effect in accordance with their terms. 

BB. NONSEVERABILITY OF PLAN PROVISIONS UPON CONFIRMATION 

108. This Confirmation Order shall constitute a judicial determination and shall provide 

that each term and provision of the Plan, as it may have been altered or interpreted in accordance 

with the foregoing, is: (a) valid and enforceable pursuant to its terms; (b) integral to the Plan and 

may not be deleted or modified without the consent of the Debtors and Required Consenting 

Parties prior to the Effective Date and the Reorganized Debtors after the Effective Date; and 

(c) nonseverable and mutually dependent. 

CC. AUTHORIZATION TO CONSUMMATE 

109. The Debtors are authorized to consummate the Plan at any time after the entry of 

this Confirmation Order subject to the satisfaction or waiver (with the consent of the applicable 

parties and in accordance with Article VIII.B of the Plan) of the conditions precedent to the 

Effective Date set forth in Article VIII.A of the Plan. 
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DD. EFFECT OF NON-OCCURRENCE OF CONDITIONS TO THE 
EFFECTIVE DATE 

110. If the Effective Date does not occur on or before the Outside Date (as defined in 

the Restructuring Support Agreement, and which may be extended or waived in accordance with 

the terms of the Restructuring Support Agreement), then: (a) the Plan shall be null and void in all 

respects; (b) any settlement or compromise embodied in the Plan, assumption or rejection of 

Executory Contracts or Unexpired Leases effected under the Plan, and any document or agreement 

executed pursuant to the Plan shall be deemed null and void; and (c) nothing contained in the Plan, 

this Confirmation Order, or the Disclosure Statement shall: (i) constitute a waiver or release of any 

Claims, Interests, or Causes of Action; (ii) prejudice in any manner the rights of the Debtors or 

any other Entity; or (iii) constitute an admission, acknowledgement, offer, or undertaking of any 

sort by the Debtors or any other Entity. 

EE. RETENTION OF JURISDICTION 

111. Notwithstanding the entry of this Confirmation Order and the occurrence of the 

Effective Date, except to the extent set forth herein and in the Plan, the Bankruptcy Court shall 

retain exclusive jurisdiction over all matters arising out of, or related to, the Chapter 11 Cases and 

the Plan pursuant to sections 105(a) and 1142 of the Bankruptcy Code, including those matters set 

forth in Article X of the Plan. 

FF. DISSOLUTION OF COMMITTEE 

112. Except to the extent specifically referenced in the Plan, on the Effective Date, the 

Committee shall dissolve automatically, and the current and former members of the Committee 

shall be released and discharged from all rights and duties arising from, or related to, the Chapter 

11 Cases; provided that the Committee shall continue in existence, and retention of its Retained 
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Professionals shall remain in effect, each solely to the extent necessary to file and prosecute final 

requests for allowance and payment of Professional Fee Claims of such Retained Professionals. 

GG. CLOSING OF CASES 

113. On and after the Effective Date, the Reorganized Debtors shall be authorized, 

subject to compliance with Bankruptcy Rule 3022 and any applicable order of the Court, at any 

time to submit an order or separate orders to the Court under certification of counsel closing any 

of the Chapter 11 Cases (once closed, the “Closed Cases”) and changing the caption of the Chapter 

11 Cases  accordingly effective as of the date of such order of the Court.  Notwithstanding anything 

to the contrary in the foregoing or the Plan, matters concerning Claims may be heard and 

adjudicated in a non-Closed Case regardless of whether the applicable Claim is against a Debtor 

in a Closed Case; provided that each Debtor shall remain responsible for making payments of 

quarterly fees due and owing to the U.S. Trustee pursuant to 28 U.S.C. § 1930(a)(6) in accordance 

with the terms of the Plan and this Confirmation Order, up to and including the date such Closed 

Case is closed; provided, further, that nothing herein shall authorize the closing of any case nunc 

pro tunc to a date that precedes the date any such order is entered.  Any request for nunc pro tunc 

relief shall be made on motion served on the U.S. Trustee and the Court shall rule on such request 

after notice and a hearing.  Upon the filing of a motion to close the last Chapter 11 Case of the 

Debtors, the Reorganized Debtors shall file a final report with respect to all of the Chapter 11 

Cases pursuant to Local Rule 3022-1(c). 

HH. FINAL ORDER 

114. This Confirmation Order is a Final Order and the period in which an appeal or any 

motion seeking to stay or alter the effectiveness hereof must be filed shall commence upon entry 

hereof. 
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II. WAIVER OF STAY; BINDING EFFECT 

115. Any applicable stay of effectiveness provided in Bankruptcy Rules 3020(e), 

6004(h), and 7062, Federal Rule of Civil Procedure 62(a), or otherwise shall not apply to this 

Confirmation Order and (a) this Confirmation Order shall be effective and enforceable 

immediately upon its entry and (b) subject to the occurrence of the Effective Date, the provisions 

of the Plan shall be immediately effective and enforceable and deemed binding upon any Holder 

of a Claim against or Equity Interest in the Debtors, such Holder’s respective successors and 

assigns (whether or not the Claim or Equity Interest of such Holder is Impaired under the Plan, 

whether or not such Holder has accepted the Plan, and whether or not such Holder is entitled to a 

distribution under the Plan), all Entities that are party or subject to the settlements, compromises, 

releases, discharges, and injunctions described in the Plan, each Entity acquiring property under 

the Plan, and any and all non-Debtor counterparties to executory contracts, unexpired leases, and 

any other prepetition agreements.  The Debtors are authorized to consummate the Plan at any time 

after the entry of this Confirmation Order, subject to satisfaction or waiver (with the consent of 

the applicable parties in accordance with Article VIII.B of the Plan) of the conditions precedent to 

the Effective Date set forth in Article VIII of the Plan.  Pursuant to section 1142(a) of the 

Bankruptcy Code, the Plan, the Plan Supplement, and this Confirmation Order shall apply and be 

enforceable notwithstanding any otherwise applicable nonbankruptcy law. 
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EXHIBIT A 

Plan 
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EXHIBIT B 

Notice of Confirmation and Effective Date
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
GNC HOLDINGS, INC., et al., 
 
  Debtors.1 

 

) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 20-11662 (KBO) 
 
(Jointly Administered) 
 
Re: Docket No. 

   
NOTICE OF (A) ENTRY OF ORDER CONFIRMING AND  

(B) EFFECTIVE DATE OF SIXTH AMENDED JOINT CHAPTER 11  
PLAN OF REORGANIZATION OF GNC HOLDINGS, INC. AND ITS  

DEBTOR AFFILIATES UNDER CHAPTER 11 OF THE BANKRUPTCY CODE 
 

PLEASE TAKE NOTICE OF THE FOLLOWING: 
 

1. Confirmation of the Plan.  On [  ], 2020, the United States Bankruptcy Court 
for the District of Delaware (the “Bankruptcy Court”) entered an order (the “Confirmation 
Order”) confirming the Sixth Amended Joint Chapter 11 Plan of Reorganization of GNC 
Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 of the Bankruptcy Code [Docket No. 
1347] (as modified or amended, the “Plan”), in the Chapter 11 Cases of the above-captioned 
debtors and debtors-in-possession (collectively, the “Debtors”).  Unless otherwise defined in this 
Notice, capitalized terms and phrases used herein have the meanings given to them in the Plan and 
the Confirmation Order.  This Notice is intended solely to provide notice of the entry of the 
Confirmation Order and it does not, and shall not be construed to, limit, modify or interpret any of 
the provisions of the Confirmation Order.  The following paragraphs identify some of the 
provisions of the Confirmation Order for the convenience of creditors; however, creditors should 
refer to the full text of the Confirmation Order and should not rely upon the summary provided 
below. 

2. Effective Date of the Plan.  On [  ], 2020, the Effective Date of the Plan 
occurred.  All conditions precedent to the Effective Date enumerated in Article VIII of the Plan 
were satisfied or waived in accordance with the Plan as of [  ], 2020.  Pursuant to the 

                                                 

1  The debtors in these chapter 11 cases, along with the last four digits of each debtor’s United States federal tax 
identification number, if applicable, or other applicable identification number, are:  GNC Holdings, Inc. (6244); 
GNC Parent LLC (7572); GNC Corporation (5170); General Nutrition Centers, Inc. (5168); General Nutrition 
Corporation (4574); General Nutrition Investment Company (3878); Lucky Oldco Corporation (7141); GNC 
Funding, Inc. (7837); GNC International Holdings, Inc. (9873); GNC China Holdco, LLC (0004); GNC 
Headquarters LLC (7550); Gustine Sixth Avenue Associates, Ltd. (0731); GNC Canada Holdings, Inc. (3879); 
General Nutrition Centres Company (0939); GNC Government Services, LLC (2226); GNC Puerto Rico 
Holdings, Inc. (4559); and GNC Puerto Rico, LLC (7234).  The debtors’ mailing address is 300 Sixth Avenue, 
Pittsburgh, Pennsylvania 15222. 
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Confirmation Order and the Plan, the releases, exculpation, and injunction provisions set forth in 
Article IX of the Plan are now in full force and effect. 

3. Convenience Class Election Deadline.  The last date for Holders of Allowed 
Claims in Class 4 to elect to have such Claims reclassified as Class 4A Convenience Class Claims 
is [  ] (i.e., thirty calendar days after the Effective Date).  A Class 4A Convenience Class Claim 
is a General Unsecured Claim that is either (a) an Allowed Claim in an amount that is equal to or 
less than $50,000 or (b) an Allowed Claim in an amount that is greater than $50,000, but with 
respect to which the Holder of such Allowed Claim agrees in writing to voluntarily and irrevocably 
reduce the aggregate amount of such Allowed Claim to $50,000 or less.  To elect to have an 
Allowed Claims in Class 4 voluntarily and irrevocably reduced to an amount of $50,000 or less 
and reclassified as a Class 4A Convenience Class Claim pursuant to Article III.B.5.b. of the Plan, 
a Holder of an Allowed Claim in Class 4 should submit a Convenience Class Election Form (a 
form of which is attached hereto as Exhibit 1) online at cases.primeclerk.com/gnc by no later 
than [_____] at 11:59 p.m. (prevailing Eastern Time).]  

4. Bar Dates. 

a.   Fee Claims.  All final requests for payment of Professional Fee Claims for 
services rendered and reimbursement of expenses incurred prior to the Effective Date must be 
Filed no later than 45 days after the Effective Date. Objections to any final requests for payment 
of Professional Fee Claims must be filed no later than 20 days from the date of the filing of such 
final requests for payment of Professional Fee Claims.  The Bankruptcy Court shall determine the 
Allowed amounts of such Professional Fee Claims after notice and a hearing in accordance with 
the procedures established by the Bankruptcy Code, the Bankruptcy Rules, and prior Bankruptcy 
Court orders.  The Reorganized Debtors shall pay Professional Fee Claims owing to the Retained 
Professionals in Cash to such Retained Professionals in the amount the Bankruptcy Court Allows 
from funds held in the Professional Fee Escrow Account, as soon as reasonably practicable after 
such Professional Fee Claims are Allowed by entry of an order of the Bankruptcy Court; provided 
that the Debtors’ and the Reorganized Debtors’ obligations to pay Allowed Professional Fee 
Claims shall not be limited or deemed limited to funds held in the Professional Fee Escrow 
Account.  To the extent that funds held in the Professional Fee Escrow Account are insufficient to 
satisfy the Allowed amount of Professional Fee Claims owing to the Retained Professionals, the 
Reorganized Debtors shall pay such amounts within ten (10) Business Days of entry of the order 
approving such Professional Fee Claims. 

b. Administrative Claims.  All requests for payment of an Administrative 
Claim (other than DIP Facilities Claims (including DIP Expenses), Cure Costs, Professional Fee 
Claims, Transaction Expenses, or U.S. Trustee quarterly fees payable pursuant to Article II.E of 
the Plan) that accrued on or before the Effective Date that were not otherwise accrued in the 
ordinary course of business must be filed with the Bankruptcy Court and served on the Debtors no 
later than the date that is the 30th day after the Effective Date (the “Administrative Claims Bar 
Date”).   

If a Holder of an Administrative Claim (other than DIP Facilities Claims (including 
DIP Expenses), Cure Costs, Professional Fee Claims, Transaction Expenses, or U.S. Trustee 
quarterly fees payable pursuant to Article II.E of the Plan) that is required to, but does not, file and 
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serve a request for payment of such Administrative Claim by the Administrative Claims Bar Date 
shall be forever barred, estopped and enjoined from asserting such Administrative Claims against 
the Debtors, the Reorganized Debtors and their respective Estates and property and such 
Administrative Claims shall be deemed discharged as of the Effective Date. 

c. Rejection Damages Claims.  Unless otherwise provided by a Bankruptcy 
Court order, any Proofs of Claim asserting Claims arising from the rejection of the Executory 
Contracts and Unexpired Leases pursuant to the Plan or otherwise must be filed with the Notice 
and Claims Agent within thirty days after the date of the effectiveness of the rejection of the 
applicable Executory Contract or Unexpired Lease.  Any Proofs of Claim arising from the rejection 
of the Executory Contracts and Unexpired Leases that are not timely filed shall be subject to 
disallowance by further order of the Court upon objection on such grounds.  All Allowed Claims 
arising from the rejection of the Executory Contracts and Unexpired Leases shall constitute 
General Unsecured Claims and shall be treated in accordance with Article III.B of the Plan. 

5. Bankruptcy Court Address.  For purposes of Filing requests for payment of 
Administrative Expense Claims and applications for allowance of Professional Fee Claims, the 
address of the Bankruptcy Court is 824 North Market Street, 5th Floor, Wilmington, Delaware 
19801. 

6. Notices.  To continue to receive pleadings and other documents filed in the Chapter 
11 Cases pursuant to Bankruptcy Rule 2002, you must file a renewed request to receive documents 
pursuant to Bankruptcy Rule 2002.  Commencing [  ], 2020, (i.e., 30 calendar days after the 
Effective Date), the list of Entities receiving documents pursuant to Bankruptcy Rule 2002 will be 
limited to those Entities who have filed such renewed requests (including any Entities that file 
such renewed requests after such date). 

7. Copies of Confirmation Order.  Copies of the Confirmation Order, the Plan, and 
any pleadings filed in these Chapter 11 Cases may be obtained by (a) visiting the Debtors’ 
restructuring website at https://cases.primeclerk.com/GNC; (b) sending an email to 
gncinfo@primeclerk.com; and/or (c) calling the Debtors’ restructuring hotline at +1.844.974.2132 
(or +1.347.505.7137 for international calls).  The Confirmation Order and the Plan may also be 
examined by any party in interest during normal business hours at the Office of the Clerk of the 
Court, United States Bankruptcy Court, 824 Market Street, 5th Floor, Wilmington, Delaware 
19801.  You may also obtain copies of the Confirmation Order or of any pleadings filed in these 
Chapter 11 Cases for a fee at http://www.deb.uscourts.gov. 
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Convenience Class Election Form 
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 

In re: 
 
GNC HOLDINGS, INC., et al., 
 
  Debtors.1 

 

) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 20-11662 (KBO) 
 
(Jointly Administered) 
 
 

 
CLASS 4 GENERAL UNSECURED CLAIMS  
CONVENIENCE CLASS ELECTION FORM  

 
 

THE DEADLINE TO SUBMIT A CONVENIENCE CLASS 
ELECTION IS 5:00 PM, EASTERN TIME, ON NOVEMBER [XX], 
2020 (THE “CONVENIENCE CLASS ELECTION DEADLINE”), 
UNLESS EXTENDED BY THE DEBTORS 

 
This form (the “Convenience Class Election Form”) is provided to you to capture your 

election to voluntarily and irrevocably reduce the aggregate amount of your Allowed Class 4 
General Unsecured Claim to $50,000 or less (the “Convenience Class Election”) in connection 
with the Sixth Amended Joint Chapter 11 Plan of Reorganization of GNC Holdings, Inc. and its  
Debtor Affiliates Under Chapter 11 of the Bankruptcy Code [Docket No. 1347] (as amended, 
modified, or supplemented from time to time, the “Plan”) for GNC Holdings, Inc. (“GNC”) and 
certain of its affiliates (such affiliates, together with GNC, the “Debtors”).2 

The Plan and Disclosure Statement provide additional information related to the 
treatment and projected recoveries for Convenience Class Claims and General Unsecured 
Claims. These documents can be accessed online by visiting Prime Clerk’s website at 
https://cases.primeclerk.com/GNC.  The recoveries described in the Disclosure Statement are 
subject to confirmation of the Plan.  If you have any questions related to this form, please contact 
Prime Clerk LLC (the “Voting Agent”) by: (i) calling 347-505-7137 (international) or 844-974-

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s United States federal tax 

identification number, if applicable, or other applicable identification number, are:  GNC Holdings, Inc. (6244); 
GNC Parent LLC (7572); GNC Corporation (5170); General Nutrition Centers, Inc. (5168); General Nutrition 
Corporation (4574); General Nutrition Investment Company (3878); Lucky Oldco Corporation (7141); GNC 
Funding, Inc. (7837); GNC International Holdings, Inc. (9873); GNC China Holdco, LLC (0004); GNC 
Headquarters LLC (7550); Gustine Sixth Avenue Associates, Ltd. (0731); GNC Canada Holdings, Inc. (3879); 
General Nutrition Centres Company (0939); GNC Government Services, LLC (2295); GNC Puerto Rico 
Holdings, Inc. (4559); and GNC Puerto Rico, LLC (7234).  The Debtors’ mailing address is 300 Sixth Avenue, 
Pittsburgh, Pennsylvania 15222. 

2  Capitalized terms used in this Convenience Class Election Form that are not otherwise defined herein shall have 
the meanings ascribed to them in the Plan. 
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2132 (domestic, toll free) or (ii) sending an electronic message to GNCBallots@primeclerk.com 
with “GNC Convenience Class Election” in the subject line.  You should review the Disclosure 
Statement and the Plan before making a Convenience Class Election.  You may wish to seek 
independent legal advice concerning the Plan and your classification and treatment under the 
Plan.  If you believe you have received this Convenience Class Election Form in error, please 
contact the Voting Agent immediately at the address, telephone number, or email address set 
forth below.  

PLEASE READ THE BELOW 
INSTRUCTIONS BEFORE COMPLETING THIS CONVENIENCE CLASS ELECTION 

FORM. 

PLEASE COMPLETE ALL APPLICABLE ITEMS BELOW.  PLEASE FILL IN ALL OF 
THE INFORMATION REQUESTED UNDER ITEM 4.  IF THIS CONVENIENCE CLASS 
ELECTION FORM.HAS NOT BEEN PROPERLY SIGNED IN THE SPACE PROVIDED, 
YOUR CONVENIENCE CLASS ELECTION MAY NOT BE VALID OR COUNTED AS 
HAVING BEEN CAST. 

 
Item 1. Principal Amount of Claim.  The undersigned hereby certifies that it is the 

Holder (or authorized signatory of such Holder) of a General Unsecured Claim in the aggregate 
unpaid principal amount inserted into the box below, without regard to any accrued but unpaid 
interest. 

$________________  
Claim Number:___________________ 

 
Item 2. Convenience Class Election.   

By checking the box below, regardless of the amount of your Allowed Class 4 
General Unsecured Claim, you elect to have your Claim reduced to $50,000 or less and to have 
such Claim treated as a Class 4A Convenience Claim.  Whether in the event of a Sale 
Transaction or a Restructuring, except to the extent that a Holder of an Allowed Convenience 
Class Claim agrees to a less favorable treatment, as soon as practicable following the Effective 
Date, each Holder of an Allowed Convenience Class Claim shall receive, in full and final 
satisfaction, compromise, settlement, release and discharge of and in exchange for such Allowed 
Convenience Class Claim, its Pro Rata Share of such amount of Cash from the Class 4/4A 
Distribution Amount as is allocated to Class 4A pursuant to the Committee Election. 

 
              

The undersigned elects to have its Allowed Class 4 General 
Unsecured Claim identified in Item 1 treated as a Class 4A 
Convenience Claim and acknowledges that any valid 
Claim will be Allowed in an amount not to exceed $50,000. 
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Any Convenience Class Election Form returned without checking the box above shall be 
treated as NOT having made the Convenience Class Election. 

Item 4. Acknowledgments.  By signing this Convenience Class Election Form, the 
Holder (or authorized signatory of such Holder) certifies that (i) it has the power and authority to 
make the Convenience Class Election, (ii) it is the Holder (or is entitled to elect on behalf of such 
Holder) of the General Unsecured Claim described in Item 1 above, (iii) the Holder understands 
and acknowledges that if multiple Convenience Class Election Forms are submitted with respect 
to the claim set forth in Item 1, only the last properly completed Convenience Class Election 
Form received by the Voting Agent before the Convenience Class Election Deadline shall be 
deemed to reflect the holder’s intent and thus to supersede and revoke any prior Convenience 
Class Election Form received by the Voting Agent, and (iv) all authority conferred or agreed to 
be conferred pursuant to this Convenience Class Election Form, and every obligation of the 
undersigned hereunder, shall be binding on the transferees, successors, assigns, heirs, executors, 
administrators, trustees in bankruptcy, and legal representatives of the undersigned, and shall not 
be affected by, and shall survive, the death or incapacity of the undersigned.  The undersigned 
understands that an otherwise properly completed, executed, and timely returned Convenience 
Class Election Form failing to indicate a Convenience Class Election, will not be counted. 

  
Name of Holder 

  
Signature 

  
Name of Signatory and Title 

  
Street Address 

  
City, State, Zip Code 

  
Telephone Number 

  
Email Address 

  
Date Completed 
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PLEASE COMPLETE, SIGN, AND DATE THIS CONVENIENCE CLASS ELECTION 
FORM AND  RETURN IT (WITH AN ORIGINAL SIGNATURE) PROMPTLY VIA 

FIRST CLASS MAIL (OR THE ENCLOSED REPLY ENVELOPE PROVIDED), 
OVERNIGHT COURIER, OR HAND DELIVERY TO: 

GNC Holdings, Inc. Convenience Class Election Processing 
c/o Prime Clerk LLC 

One Grand Central Place 
60 East 42nd Street, Suite 1440 

New York, NY 10165 

If you would like to coordinate hand delivery of your Convenience Class Election Form, 
please send an email to gncballots@primeclerk.com and provide the anticipated date and 

time of your delivery. 

OR 

Submit your Ballot via the Voting Agent’s online portal at 
https://cases.primeclerk.com/GNC.  Click on the “Submit E-Ballot” section of the website 

and follow the instructions to submit your Convenience Class Election Form. 

IMPORTANT NOTE: You will need the following information to retrieve and submit your 
customized electronic Convenience Class Election Form: 

Unique Convenience Class Election ID#:________________________________ 

The Voting Agent’s online portal is the sole manner in which Convenience Class Election 
Forms will be accepted via electronic or online transmission.  Convenience Class Election 
Forms submitted by facsimile, email or other means of electronic transmission will not be 

counted. 

Each Convenience Class Election ID# is to be used solely for voting only those Claims described 
in Item 1 of your electronic Convenience Class Election Form.  Please complete and submit an 

electronic Convenience Class Election Form for each Convenience Class Election ID# you 
receive, as applicable. Holders of General Unsecured Claims who cast a Convenience Class 

Election using the Voting Agent’s online portal should NOT also submit a paper Convenience 
Class Election Form. 

IF THE VOTING AGENT DOES NOT ACTUALLY RECEIVE THIS CONVENIENCE 
CLASS ELECTION FORM ON OR BEFORE NOVEMBER [XX], 2020, AT 5:00 PM, 
EASTERN TIME, (AND IF THE CONVENIENCE CLASS ELECTION DEADLINE IS NOT 
EXTENDED), YOUR CONVENIENCE CLASS ELECTION TRANSMITTED BY THIS 
CONVENIENCE CLASS ELECTION FORM MAY BE COUNTED ONLY IN THE 
DISCRETION OF THE DEBTORS.  
IF YOU HAVE ANY QUESTIONS REGARDING THIS CONVENIENCE CLASS ELECTION FORM, PLEASE 
CONTACT THE VOTING AGENT BY CALLING 347-505-7137 (INTERNATIONAL) OR 844-974-2132 
(DOMESTIC, TOLL FREE) OR BY SENDING AN EMAIL TO GNCBALLOTS@PRIMECLERK.COM WITH 
“GNC” IN THE SUBJECT LINE. 
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

GNC HOLDINGS, INC., et al.,

Debtors.1

)
)
)
)
)
)
)
)

Chapter 11

Case No. 20-11662 (KBO)

(Jointly Administered)

Re: Docket Nos. [_____]1347, 1352

FINDINGS OF FACT, CONCLUSIONS 
OF LAW, AND ORDER CONFIRMING FOURTH SIXTH AMENDED JOINT 

CHAPTER 11 PLAN OF REORGANIZATION OF GNC HOLDINGS, INC. AND 
ITS DEBTOR AFFILIATES UNDER CHAPTER 11 OF THE BANKRUPTCY CODE

The above-captioned debtors and debtors-in-possession (collectively, the “Debtors”) 

having: 

a. commenced, on June 23, 2020 (the “Petition Date”), these chapter 11 cases 
(collectively, the “Chapter 11 Cases”) by filing voluntary petitions in the United 
States Bankruptcy Court for the District of Delaware (the “Court”) for relief under 
chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”);

b. continued to operate their businesses and manage their properties as debtors in 
possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code;

c. filed, on August 20, 2020, the solicitation version of the Third Amended Joint 
Chapter 11 Plan of Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates 
Under Chapter 11 of the Bankruptcy Code [Docket No. 849] (including all exhibits 
and supplements thereto, the “Solicited Plan”); 

1 The debtors in these chapter 11 cases, along with the last four digits of each debtor’s United States federal tax 
identification number, if applicable, or other applicable identification number, are:  GNC Holdings, Inc. (6244); 
GNC Parent LLC (7572); GNC Corporation (5170); General Nutrition Centers, Inc. (5168); General Nutrition 
Corporation (4574); General Nutrition Investment Company (3878); Lucky Oldco Corporation (7141); GNC 
Funding, Inc. (7837); GNC International Holdings, Inc. (9873); GNC China Holdco, LLC (0004); GNC 
Headquarters LLC (7550); Gustine Sixth Avenue Associates, Ltd. (0731); GNC Canada Holdings, Inc. (3879); 
General Nutrition Centres Company (0939); GNC Government Services, LLC (2226); GNC Puerto Rico 
Holdings, Inc. (4559); and GNC Puerto Rico, LLC (7234).  The debtors’ mailing address is 300 Sixth Avenue, 
Pittsburgh, Pennsylvania 15222.
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d. filed, on August, 20, 2020, the solicitation version of the Disclosure Statement for 
the Third Amended Joint Chapter 11 Plan of Reorganization of GNC Holdings, Inc. 
and Its Debtor Affiliates Under Chapter 11 of the Bankruptcy Code [Docket No. 
851] (as may be amended, supplemented, or modified from time to time, and 
including all exhibits and supplements thereto, the “Disclosure Statement”);

e. obtained, on August 20, 2020, entry of the Order (A) Approving the Disclosure 
Statement, (B) Establishing the Voting Record Date, Voting Deadline, and Other 
Dates, (C) Approving Procedures for Soliciting, Receiving, and Tabulating Votes 
on the Plan and for Filing Objections to the Plan, (D) Approving the Manner and 
Forms of Notice and Other Related Documents, (E) Approving Notice and 
Procedures for the Assumption of Executory Contracts and Unexpired Leases, 
(F) Granting Related Relief [Docket No. 820] (the “Disclosure Statement 
Order”), that, among other things, (a) approved the Disclosure Statement as having 
adequate information, as required under section 1125(a) of the Bankruptcy Code, 
(b) authorized the Debtors to solicit votes with regard to the acceptance or rejection 
of the Solicited Plan, (c) approved the Debtors’ supplemental disclosures and 
related notices, forms, and ballots to be submitted to parties in interest in connection 
with the modifications set forth in the Disclosure Statement (collectively, the 
“Solicitation Packages”) and the Debtors’ voting procedures (the “Voting 
Procedures”), and (d) approved the procedures for the assumption of executory 
contracts and unexpired leases;

f. caused, on or prior to September 4, 2020 (the “Solicitation Date”), solicitation 
materials and notice of the deadline for objecting to confirmation of the Solicited 
Plan to be distributed consistent with the Bankruptcy Code, the Federal Rules of 
Bankruptcy Procedure (the “Bankruptcy Rules”), and the Disclosure Statement 
Order, as evidenced by, among other things, the Affidavit of Service [Docket No. 
1085] and , the Affidavit of Service [Docket No. 1184], and the Affidavit of Service 
of Solicitation Materials [Docket No. 1321] (collectively, the “Solicitation 
Affidavits”) filed by Prime Clerk LLC (“Prime Clerk”), the Debtors’ Court-
approved balloting agent, on September 9, 2020 and September 17, 2020, 
respectively;

g. caused the Notice of Potential Assumption of Executory Contracts or Unexpired 
Leases and Cure Amounts [Docket No. 614] (as amended, modified, or 
supplemented, including pursuant to the First Supplemental Notice of Potential 
Assumption and Assignment of Executory Contracts and Cure Amounts [Docket 
No. 927], the Second Supplemental Notice of Potential Assumption and Assignment 
of Executory Contracts and Unexpired Leases and Cure Amounts [Docket No. 
1111], and the Third Supplemental Notice of Potential Assumption and Assignment 
of Executory Contracts and Unexpired Leases and Cure Amounts [Docket No. 
1182] , the “Contract/Lease Notice”) to be distributed to counterparties to the 
Debtors’ executory contracts and unexpired leases, as evidenced by, among other 
things, the affidavits of service filed by Prime Clerk [Docket Nos. 737, 961, 965, 
and [  ]]1247, 1248, and 1252] (collectively, the “Contract/Lease Affidavits”);

Case 20-11662-KBO    Doc 1353    Filed 10/08/20    Page 71 of 144



3
US-DOCS\117156933.6
US-DOCS\117156933.7

27106417.1

h. caused notice of the Confirmation Hearing (the “Confirmation Hearing Notice”) 
to be published in the national editions of USA Today, the Wall Street Journal, and 
The Globe and Mail on August 26, 2020 and La Presse (in French) on September 
1, 2020, as evidenced by, among other things, the Affidavit of Publication [Docket 
No. 1037] (the “Publication Affidavit”) filed by Prime Clerk on September 2, 
2020;

i. filed, on [  ]September 29, 2020, the Fourth Amended Joint Chapter 11 Plan of 
Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 
of the Bankruptcy Code [Docket No. 1263];

j. filed, on September 30, 2020, the Fifth Amended Joint Chapter 11 Plan of 
Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 
of the Bankruptcy Code [Docket No. 1301];

k. closed, on October 7, 2020, the sale of substantially all their assets to the Successful 
Bidder (i.e., the Sale Transaction), as noticed in the Notice of Sale Closing 
[Docket No. 1338];

i.l. [  ]filed, on October 7, 2020, the Sixth Amended Joint Chapter 11 Plan of 
Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 
of the Bankruptcy Code [Docket No. 1347] (including all exhibits and supplements 
thereto, and as modified or amended from time to time, the “Plan”),2 which 
includes modifications to the Solicited Plan to incorporate the Global Settlement 
(as defined herein); 

j.m. filed, on [  ], 2020, the [Declaration of [  ] Regarding Analysis of Ballots for 
Accepting or Rejecting the Debtors’ filed, on October 8, 2020, the Declaration of 
Alex Orchowski of Prime Clerk LLC Regarding the Solicitation of Votes and 
Tabulation of Ballots Cast on the Amended Joint Chapter 11 Plan of 
Reorganization Pursuant to of GNC Holdings, Inc. and Its Debtor Affiliates Under 
Chapter 11 of the Bankruptcy Code]  [Docket No. [  ]1350] (the “Voting 
Report”);

k. filed, on [  ], 2020, the [EVERCORE DECLARATION] and on [  ], 2020, the 
[FTI DECLARATION] (collectively, the “Confirmation Declarations”); and

2 Unless otherwise specified, capitalized terms and phrases used herein have the meanings assigned to them in the 
Plan.  The rules of interpretation set forth in Section I.B of the Plan shall apply to this order (this “Confirmation 
Order”).  In addition, in accordance with Section I.B of the Plan, any term used in the Plan or this Confirmation 
Order that is not defined in the Plan or this Confirmation Order, but that is used in the Bankruptcy Code or the 
Bankruptcy Rules (each as hereinafter defined), shall have the meaning given to that term in the Bankruptcy Code 
or the Bankruptcy Rules, as applicable.  If there is any direct conflict between the terms of the Plan and the terms 
of this Confirmation Order, the terms of this Confirmation Order shall control.  A copy of the Plan is attached 
hereto as Exhibit A and incorporated herein by reference.
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l.n. filed, on [  ], 2020, the [filed, on October 8, 2020, the Debtors’ (A) Memorandum 
of Law in Support of Confirmation of the Debtors’ Sixth Amended Joint Chapter 11 
Plan of Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates Under 
Chapter 11 of the Bankruptcy Code]  and (B) Omnibus Reply to Objections to 
Confirmation [Docket No. [  ]1352] (the “Confirmation Brief”).; and

o. filed the Declaration of Amy B. Lane, Independent Director of GNC Holdings, Inc., 
in Support of Confirmation of Sixth Amended Joint Chapter 11 Plan of 
Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 
of the Bankruptcy Code, the Declaration of Gregory Berube in Support of 
Confirmation of the Sixth Amended Joint Chapter 11 Plan of Reorganization of 
GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 of the Bankruptcy 
Code, and the Declaration of Robert A. Del Genio in Support of Confirmation of 
the Sixth Amended Joint Chapter 11 Plan of Reorganization of GNC Holdings, Inc. 
and Its Debtor Affiliates Under Chapter 11 of the Bankruptcy Code (collectively, 
the “Confirmation Declarations”).

This Court having:

i. set October 14, 2020 at 1:00 p.m. (prevailing Eastern time), as the date and time for 
the commencement of the Confirmation Hearing pursuant to Bankruptcy Rules 
3017 and 3018 and sections 1126, 1128, and 1129 of the Bankruptcy Code; 

ii. reviewed the Plan, the Disclosure Statement, the Confirmation Declarations, the 
Confirmation Brief, the Voting Report, and all pleadings, exhibits, statements, 
responses, and comments regarding confirmation of the Plan (“Confirmation”), 
including all objections, statements, and reservations of rights filed by parties in 
interest on the docket of the Chapter 11 Cases; 

iii. held the Confirmation Hearing and heard the statements, arguments, and objections 
made by counsel in respect of Confirmation;

iv. considered all oral representations, documents, filings, and evidence regarding 
Confirmation;

v. overruled all objections to the Plan and to Confirmation and 
all statements and reservations of rights not consensually resolved or withdrawn, 
except as expressly provided herein; and

vi.v. taken judicial notice of all papers and pleadings filed in the Chapter 11 Cases, all 
evidence proffered or adduced, and all arguments made at the hearings held before 
the Court during the pendency of the Chapter 11 Cases.; and

vi. overruled all objections to the Plan and to Confirmation and all statements and 
reservations of rights not consensually resolved or withdrawn, except as expressly 
provided herein.
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NOW, THEREFORE, the Court having found that notice of the Confirmation Hearing 

and the opportunity for any party in interest to object to Confirmation having been adequate and 

appropriate as to all parties affected or to be affected by the Plan and the transactions contemplated 

thereby; and the record of the Chapter 11 Cases and the legal and factual bases set forth in the 

documents filed in support of Confirmation and presented at the Confirmation Hearing including, 

but not limited to, the Voting Report,  and the Confirmation Declarations, having established just 

cause for the relief granted in this Confirmation Order; and after due deliberation thereon and good 

cause appearing therefor, the Court hereby makes and issues the following findings of fact, 

conclusions of law, and order:3

I. FINDINGS OF FACT AND CONCLUSIONS OF LAW.

A. JURISDICTION, CORE PROCEEDING, APPLICABLE LAW.

1. The Bankruptcy Court has jurisdiction over this matter pursuant to 28 U.S.C. 

§§ 157 and 1334 and the Amended Standing Order of Reference from the United States District 

Court for the District of Delaware, dated February 29, 2012.  This is a core proceeding pursuant 

to 28 U.S.C. § 157(b)(2) and the Bankruptcy Court may enter a final order in connection with this 

proceeding in accordance with Article III of the United States Constitution.  The Debtors were and 

are qualified to be debtors in chapter 11 cases under section 109(a) and (d) of the Bankruptcy 

Code.

3 This Confirmation Order constitutes the Bankruptcy Court’s findings of fact and conclusions of law under 
Fed. R. Civ. P. 52, as made applicable herein by Bankruptcy Rules 7052 and 9014.  Any finding of fact shall 
constitute a finding of fact even if it is stated as a conclusion of law, and any conclusion of law shall constitute a 
conclusion of law even if it is stated as a finding of fact.

Case 20-11662-KBO    Doc 1353    Filed 10/08/20    Page 74 of 144



6
US-DOCS\117156933.6
US-DOCS\117156933.7

27106417.1

B. VENUE.

2. Venue in the District of Delaware of the Chapter 11 Cases was proper as of the 

Petition Date and continues to be proper pursuant to 28 U.S.C. §§ 1408 and 1409.

C. COMMENCEMENT AND JOINT ADMINISTRATION OF THE 
CHAPTER 11 CASES.

3. On the Petition Date, the Debtors commenced the Chapter 11 Cases by filing 

voluntary petitions for relief under chapter 11 of the Bankruptcy Code.  On June 24, 2020, the 

Court entered the Order Authorizing Joint Administration of Chapter 11 Cases  [Docket No. 95] 

authorizing the joint administration and procedural consolidation of the Chapter 11 Cases in 

accordance with Bankruptcy Rule 1015(b).  Since the Petition Date, the Debtors have operated 

their businesses and managed their properties as debtors in possession pursuant to sections 1107(a) 

and 1108 of the Bankruptcy Code.  No request for the appointment of a trustee or examiner has 

been made in the Chapter 11 Cases, other than for the appointment of a fee examiner for which 

the Court entered the Order Appointing Fee Examiner and Establishing Procedures for 

Consideration of Requested Fee Compensation and Reimbursement of Expenses on July 20, 2020 

[Docket No. 439].

D. JUDICIAL NOTICE.

4. The Court takes judicial notice of, and deems admitted into evidence for purposes 

of Confirmation, the docket of the Chapter 11 Cases maintained by the Clerk of the Court or its 

duly appointed agent, including all pleadings and other documents on file, all orders entered, all 

hearing transcripts, and all evidence and arguments made, proffered, or adduced at the hearings 

held before the Court during the Chapter 11 Cases.
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E. PLAN SUPPLEMENT.

5. On [  ]September 28, 2020, the Debtors filed the [Notice of Filing of Plan 

Supplement Pursuant to Debtors’ for the Fourth Amended Joint Chapter 11 Plan of 

Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 of the 

Bankruptcy Code [Docket No. [  ]]1262] (as further amended, modified, or supplemented, 

including as in the Notice of Filing of Revised Exhibit I and Exhibit L to Plan Supplement [Docket 

No. 1303] and the Notice of Filing of Certain Revised Exhibits to Plan Supplement [Docket No. 

1349], the “Plan Supplement”).  The Plan Supplement complies and is consistent with the 

Bankruptcy Code and the terms of the Plan, and the filing and notice of such documents were good 

and proper and in accordance with the Bankruptcy Code, the Bankruptcy Rules, the Disclosure 

Statement Order, and the facts and circumstances of the Chapter 11 Cases.  No other or further 

notice is or will be required with respect to the Plan Supplement, including, for the avoidance of 

doubt, any amendment, modification, or supplement thereothereto.  All documents included in the 

Plan Supplement are integral to, part of, and incorporated by reference into the Plan.  All Holders 

of Claims who voted to accept the Plan and who are conclusively presumed to have accepted the 

Plan are deemed to have accepted the Plan as modified and supplemented by the Plan Supplement.  

Subject to the terms of the Plan, the Debtors reserve the right to alter, amend, update, or modify 

the Plan Supplement before the Effective Date subject to compliance with the Bankruptcy Code 

and the Bankruptcy Rules, provided that no such alteration, amendment, update, or modification 

shall be inconsistent with the terms of this Confirmation Order or the terms of the Plan.

F. FINANCING ORDERS.

6. On June 26, 2020, the Court entered the Interim Order (I) Authorizing the Debtors 

to Obtain Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral, 

(III) Granting Liens and Providing Superpriority Administrative Expense Claims, (IV) Granting 
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Adequate Protection to Prepetition Secured Lenders, (V) Modifying Automatic Stay, 

(VI) Scheduling a Final Hearing, and (VII) Granting Related Relief [Docket No. 134].  

7. On July 21, 2020, the Court entered the Final Order (I) Authorizing the Debtors to 

Obtain Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral, (III) Granting 

Liens and Providing Superpriority Administrative Expense Claims, (IV) Granting Adequate 

Protection to Prepetition Secured Lenders, (V) Modifying Automatic Stay, and (VI) Granting 

Related Relief [Docket No. 502] (the “Final DIP Order”). 

G. DISCLOSURE STATEMENT ORDER.

8. On August 20, 2020, the Court entered the Disclosure Statement Order, which, 

among other things: (a) approved the Disclosure Statement as containing adequate information 

within the meaning of section 1125 of the Bankruptcy Code and Bankruptcy Rule 3017; (b) 

approved the Voting Procedures; (c) approved the Solicitation Packages; (d) set October 5, 2020, 

at 5:00 p.m. (prevailing Eastern time),  as the deadline for voting to accept or reject the Plan (the 

“Voting Deadline”) and October 5, 2020, at 5:00 p.m. (prevailing Eastern time) as the deadline 

for objecting to the Plan (the “Plan Objection Deadline”); and (e) set October 14, 2020, at 

1:00 p.m. (prevailing Eastern time) as the date and time for the Confirmation Hearing.

H. TRANSMITTAL AND MAILING OF MATERIALS; NOTICE.

9. As evidenced by the Contract/Lease Affidavits, the Solicitation Affidavits, the 

Publication Affidavit, and the Voting Report, due, adequate, and sufficient notice of entry of the 

Disclosure Statement Order, the Plan, and notice of the assumptions of executory contracts and 

unexpired leases to be assumed and assigned by the Debtors (such executory contracts and 

unexpired leases, the “Assumed Contracts”) and related cure amounts and the procedures for 

objecting thereto and resolution of disputes by the Court thereof has been given to, as applicable: 

(a) all known Holders of Claims or Interests; (b) parties that requested notice in accordance with 
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Bankruptcy Rule 2002; (c) all non-Debtor counterparties to executory contracts and unexpired 

leases; and (d) all taxing authorities listed on the Debtors’ Schedules or the claims register in the 

Chapter 11 Cases; each in substantial compliance with the Disclosure Statement Order and 

Bankruptcy Rules 2002(b), 3017, 3019, and 3020(b), and no other or further notice is or shall be 

required.  Due, adequate, and sufficient notice of the Voting Deadline, the Contract Objection 

Deadlinedeadline and procedures for objecting to the assumption of executory contracts, the Plan 

Objection Deadline, the Confirmation Hearing (as may be continued from time to time), and any 

other applicable dates and hearings described in the Disclosure Statement Order was given in 

compliance with the Bankruptcy Code, the Bankruptcy Rules, the Local Bankruptcy Rules, and 

the Disclosure Statement Order, and no other or further notice is or shall be required.

I. SOLICITATION.

10. The Debtors solicited votes for acceptance and rejection of the Plan in good faith 

and in compliance with the Bankruptcy Code, and pursuant to sections 1125, 1126, and all other 

applicable sections of the Bankruptcy Code, Bankruptcy Rules 3017, 3018, and 3019, the 

Disclosure Statement Order, and all other applicable rules, laws, and regulations.  All procedures 

used to distribute Ballots to the applicable Holders of Claims and to tabulate the Ballots were fair 

and reasonable and conducted in good faith and in accordance with the Disclosure Statement Order 

and the applicable provisions of the Bankruptcy Code, the Bankruptcy Rules, the Local 

Bankruptcy Rules, and all other applicable rules, laws, and regulations.  Each of (a) the Consenting 

Creditors, (b) the Convertible Unsecured Notes Indenture Trustee, (c) the DIP Agents, (d) the DIP 

Lenders, (e) the Committee and its current and former (if any) members, (f) the New Debt Agents, 

(g) the New Lenders, (h) the ABL FILO Term Agent, (i) the ABL FILO Term Lenders, (j) the 

ABL Revolving Lenders, (k) the Ad Hoc Groups and their current and former (if any) members, 

(l) the Tranche B-2 Term Loan Agents, (m) the Tranche B-2 Term Loan Lenders, (n) with respect 
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to each of the foregoing parties in clauses (a) through (m), of such Entity’s current and former 

Affiliates, and such Entities’ and their current and former Affiliates’ current and former directors, 

managers, officers, principals, members, employees, equity holders (regardless of whether such 

interests are held directly or indirectly), predecessors, successors, assigns, subsidiaries, agents, 

advisory board members, managed accounts or funds, fund advisors, management companies, 

financial advisors, investment advisors, partners, attorneys, accountants, investment bankers, 

consultants, representatives, and other professionals, and such Entities’ respective heirs, executors, 

estate, and nominees, and (o) the other Released Parties acted in “good faith” within the meaning 

of section 1125(e) of the Bankruptcy Code and in compliance with the applicable provisions of 

the Bankruptcy Code and Bankruptcy Rules in connection with all of their respective conduct 

relating to the solicitation of acceptances of the Plan and the other activities described in section 

1125 of the Bankruptcy Code.  Accordingly, the Released Parties are entitled to the protections 

afforded by section 1125(e) of the Bankruptcy Code.

J. CONSUMMATION OF SALE TRANSACTION

11. On September 18, 2020, the Court entered the Order (I) Authorizing and Approving 

(A) the Sale of Substantially All of the Debtors’ Assets Free and Clear of All Liens, Claims, and 

Encumbrances, and (B) the Assumption and Assignment of Certain Executory Contracts and 

Unexpired Leases in Connection Therewith, and (II) Granting Related Relief [Docket No. 1202], 

authorizing the Sale Transaction.  On October 7, 2020, the Debtors and Successful Bidder 

consummated the Sale Transaction, as noticed in the Notice of Sale Closing [Docket No. 1338].

J.K. VOTING REPORT

11.12. Prior to the Confirmation Hearing, the Debtors filed the Voting Report.  As set forth 

in the Voting Report, the procedures used to tabulate the ballots were fair and conducted in 
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accordance with the Disclosure Statement Order, the Bankruptcy Code, the Bankruptcy Rules, and 

all other applicable rules, laws, and regulations.

12.13. As set forth in the Plan, Holders of Claims in Classes 3, 4,  and 4A 4 (the “Voting 

Classes”)4 for each of the Debtors were eligible to vote on the Plan pursuant to the Solicitation 

Procedures.  In addition, Holders of Claims and Interests in Class 1 are Unimpaired and 

conclusively presumed to have accepted the Plan and, therefore, are not entitled to vote to accept 

or reject the Plan.  Holders of Claims and Interests in Classes 6 and 7 either are Unimpaired, in 

which case they are conclusively deemed to have accepted the Plan, or Impaired, in which case 

they are conclusively deemed to have rejected the Plan, and therefore, are not entitled to vote to 

accept or reject the Plan.  Holders of Claims and Equity Interests in Classes 5 and 8 (together with 

Holders of Claims in Class 6 and 7, to the extent Impaired under the Plan, the “Deemed Rejecting 

Classes”) are Impaired under the Plan, are entitled to no recovery under the Plan, and are therefore 

conclusively deemed to have rejected the Plan.  The Plan consolidates Claims against all Debtors 

solely for purposes of voting, Confirmation, and distribution, but not for any other purpose.  

Accordingly, General Unsecured Claims against any Debtor are classified in Class 4 and Class 4A, 

as applicable, and, to the extent Allowed, are entitled to share pro rata with all other Allowed Class 

4 and Class 4A Claims, as applicable, in the treatment provided for Class 4 and Class 4A, as 

applicable, without any allocation thereof among the Debtors.

13.14. [As evidenced by the Voting Report, each of the three Voting Classes voted to 

accept the Plan for each Debtor.].

4  Holders of Class 4A Claims are Holders of Class 4 Claims that make the Committee Election (after Confirmation) 
to have their Class 4 Claims treated as Class 4A Convenience Claims.  Accordingly, Holders of Class 4A Claims 
were entitled to vote on the Plan as a result of their Class 4 Claims.
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K.L. BANKRUPTCY RULE 3016

14.15. The Plan is dated and identifies the Debtors as the Entities submitting it, thereby 

satisfying Bankruptcy Rule 3016(a).  The Debtors appropriately filed the Disclosure Statement 

and the Plan with the Court, thereby satisfying Bankruptcy Rule 3016(b).

L.M. BURDEN OF PROOF

15.16. The Debtors, as proponents of the Plan, have met their burden of proving the 

elements of sections 1129(a) and 1129(b) of the Bankruptcy Code by a preponderance of the 

evidence, the applicable evidentiary standard for Confirmation.  Further, the Debtors have proven 

the elements of sections 1129(a) and 1129(b) of the Bankruptcy Code by clear and convincing 

evidence.

M.N. MODIFICATIONS TO THE PLAN

16.17. Subsequent to the filing of the Solicited Plan, the Debtors made certain 

modifications thereto, including to document the global settlement between the Debtors, the 

Committee, and the Ad Hoc Group of Convertible Notes (the “Global Settlement”), which 

required amendments to the Solicited Plan and is summarized in the Motion of Debtors for Order 

Approving (A) Global Settlement, (B) Stalking Horse Agreement Amendment, and (C) Plan 

Support Agreement [Docket No. 1235] and reflected in the Plan.  Such modifications to the 

Solicited Plan,  and any further modifications made to the Plan prior to the Confirmation Date 

(collectively, the “Modifications”) implement changes made pursuant to the Global Settlement 

approved by the Bankruptcy Court’s Order Approving (A) Global Settlement, (B) Stalking Horse 

Agreement Amendment, and (C) Plan Support Agreement [Docket No.  ] or otherwise constitute 

technical changes or do not materially and adversely affect or change the treatment of any Claims 

against, or Interests in, the Debtors and comply in all respects with section 1127 of the Bankruptcy 

Code.  Accordingly, pursuant to Bankruptcy Rule 3019, (a) no other or further disclosure with 
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respect to the Modifications is required under section 1125 of the Bankruptcy Code and (b) neither 

resolicitation of votes on the Plan nor affording Holders of Claims and Interests in the Voting 

Classes the opportunity to change a previously cast Ballot is required under section 1126 of the 

Bankruptcy Code.

N.O. COMPLIANCE WITH THE REQUIREMENTS OF SECTION 1129 OF 
THE BANKRUPTCY CODE

17.18. The Plan complies with all applicable provisions of the Bankruptcy Code, as 

required by section 1129(a)(1) of the Bankruptcy Code, including sections 1122 and 1123 of the 

Bankruptcy Code.

1. Sections 1122 and 1123(a)(1)-(4) - Classification and Treatment of Claims 
and Interests.

18.19. Pursuant to sections 1122(a) and 1123(a)(l) of the Bankruptcy Code, Article III of 

the Plan designates Classes of Claims and Interests, other than for Administrative Claims, DIP 

Facilities Claims, Priority Tax Claims, and Other Priority Claims.45  As required by section 

1122(a), each Class of Claims and Interests contains only Claims or Interests that are substantially 

similar to the other Claims or Interests within that Class.  The Plan contains eight Classes of Claims 

and Interests, designated as Classes 1 and 3, 4, 4A, and 5 through 8 (Class 2 is reserved).  Such 

classification is proper under section 1122(a) of the Bankruptcy Code, because such Classes of 

Claims and Interests have differing rights among each other and against the Debtors’ assets or 

differing interests in the Debtors.  Pursuant to section 1123(a)(2) of the Bankruptcy Code, 

45 Pursuant to section 1123(a)(1) of the Bankruptcy Code, Administrative Claims, DIP Facilities Claims, Priority 
Tax Claims, and Other Priority Claims are not required to be classified.  Articles II.A, II.B, II.C, and II.D of the 
Plan describe the treatment under the Plan of Administrative Claims, DIP Facilities Claims, Priority Tax Claims, 
and Other Priority Claims, respectively.
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Article III of the Plan specifies all Classes of Claims and Interests that are not Impaired under the 

Plan and specifies all Classes of Claims and Interests that are Impaired under the Plan.  Pursuant 

to section 1123(a)(3) of the Bankruptcy Code, Article III of the Plan specifies the treatment of all 

Claims and Interests under the Plan.  Pursuant to section 1123(a)(4) of the Bankruptcy Code, 

Article III of the Plan also provides the same treatment for each Claim or Interest within a 

particular Class, unless the Holder of a Claim or Interest agrees to less favorable treatment of its 

Claim or Interest.  The Plan therefore complies with sections 1122 and 1123(a)(1)-(4) of the 

Bankruptcy Code.

2. Section 1123(a)(5) - Adequate Means for Implementation of the Plan.

19.20. Article IV and various other provisions of the Plan provide adequate means for the 

Plan’s implementation.  Those provisions relate to, among other things: (a) the good-faith 

compromise and settlement of Claims, Interests, and controversies relating thereto; (b) sources of 

consideration for distributions under the Plan; (c) treatment of Equity Interests in subsidiary 

Debtors; (d) cancellation of notes, instruments and Equity Interests; (e) payment of certain fees 

and expenses; (f) authority to undertake corporate actions necessary to effectuate the Plan 

(g) rejection, assumption, or assumption and assignment of executory contracts and unexpired 

leases; (h) in the event of a Restructuring, (I) authority to effectuate the Restructuring Transactions, 

(II) execution of and entry into the New Debt Documentation, (III) issuance of the New Common 

Equity, (IV) execution of and entry into the New Stockholders Agreement, (V) appointment of 

officers and directors of the Reorganized Debtors, and (VI) consideration by the New Board of the 

Management Incentive Planauthority of the Plan Administrator; and (i) in the event of a Sale 

Transaction, (I) authority of the Plan Administrator and (II) the wind-down and dissolution of the 

Debtors.  Moreover, the Debtors will have, on the Effective Date, sufficient Cash to make all 
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payments required under the Plan on the Effective Date.  The Plan therefore complies with section 

1123(a)(5) of the Bankruptcy Code.

3. Section 1123(a)(6) - Prohibition Against the Issuance of Nonvoting Equity 
Securities and Adequate Provisions for Voting Power of Classes of Securities.

20. In the event of a Sale Transaction, this section is not applicable to the Plan.  In the event of a 

Restructuring, as set forth in the Plan Supplement, the charter of each Debtor that is a corporation 

will, upon effectiveness of the New Organizational Documents on the Effective Date, prohibit the 

issuance of non-voting equity securities to the extent prohibited by section 1123(a)(6) of the 

Bankruptcy Code, thereby satisfying section 1123(a)(6) of the Bankruptcy Code.

21. This section is not applicable to the Plan.  

4. Section 1123(a)(7) – Directors, Officers, and Insiders.

21. In the event of a Restructuring, the number of members of the New Board and, to 

the extent known, the identity of the members of the New Board shall be as set forth in the Plan 

Supplement.  The selection of the New Board, as set forth in Article IV.P of the Plan and in the 

New Organizational Documents, is consistent with the interests of Holders of Claims and Interests 

and public policy.  Accordingly, the Plan satisfies the requirements of section 1123(a)(7) of the 

Bankruptcy Code.

22. In the event of a Sale Transaction, the Plan and Plan Supplement disclose the 

process for selecting The Debtors disclosed the identity and material terms of engagement of the 

Plan Administrator, including that  in the Plan Administrator will be named prior to the Effective 

DateSupplement.  The selection of the Plan Administrator is consistent with the interests of the 

creditors and equity security holders and with public policy with respect to the manner of selection 

of the Plan Administrator.  Accordingly, the Debtors have satisfied section 1123(a)(7) of the 

Bankruptcy Code.
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23. Upon the Effective Date, [  ] shall be appointed as the representative for the estate 

of the Reorganized Debtors without the need for further approval by the New Board.

5. Section 1123(b)(1)-(2) - Impairment of Claims and Interests and Assumption, 
Assumption and Assignment or Rejection of Executory Contracts and 
Unexpired Leases.

24.23. In the event of a Sale Transaction, in accordance with section 1123(b)(1) of the 

Bankruptcy Code, Article III of the Plan impairs or leaves unimpaired, as the case may be, each 

Class of Claims and Interests.  In accordance with section 1123(b)(2) of the Bankruptcy Code, 

Article V of the Plan provides that, as of and subject to the occurrence of the Effective Date any 

Executory Contract or Unexpired Lease shall be deemed rejected if such Executory Contract or 

Unexpired Lease (a) is not assumed and assigned pursuant to the Sale Transaction Documents, ; 

(b) has not previously been rejected by order of the Court; (c) is not identified in the Plan 

Supplement as a contract or lease to be assumed; (d) is not expressly assumed pursuant to the terms 

of the Plan; (e) has not expired or terminated by its own terms on or prior to the Effective Date; or 

(f) has not been assumed or is not the subject of a motion to assume on the Confirmation Date.

25. In the event of a Restructuring, in accordance with section 1123(b)(1) of the Bankruptcy Code, 

Article III of the Plan impairs or leaves unimpaired, as the case may be, each Class of Claims and 

Interests.  In accordance with section 1123(b)(2) of the Bankruptcy Code, Article V of the Plan 

provides that, as of and subject to the occurrence of the Effective Date and the payment of any 

applicable Cure Cost, except as otherwise provided in the Plan, each of the Executory Contracts 

and Unexpired Leases not previously assumed, or assumed and assigned as applicable in 

accordance with the Plan or rejected pursuant to an order of the Court shall be deemed assumed as 

of the Effective Date pursuant to sections 365 and 1123 of the Bankruptcy Code except any 

Executory Contract or Unexpired Lease (a) identified on the Rejected Executory 

Contract/Unexpired Lease List (which was filed with the Court on the Plan Supplement Filing 
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Date) as a contract or lease to be rejected, (b) that is the subject of a separate motion or notice to 

reject pending as of the Confirmation Date, or (c) that previously expired or terminated pursuant 

to its own terms (disregarding any terms the effect of which is invalidated by the Bankruptcy 

Code).

26.24. The Debtors have provided notice to each non-Debtor counterparty to each 

Executory Contract and Unexpired Lease of the treatment of such non-Debtor counterparty’s 

contract(s) pursuant to the Plan and, with respect to executory contracts and unexpired leases being 

assumed under the Plan, the proposed Cure Cost for such contracts and leases, as evidenced by the 

Contract/Lease Notice and Contract/Lease Affidavits.  The Debtors, in assuming the Assumed 

Contracts under the Plan, (a) utilized their sound business judgment, (b) provided adequate 

assurance of future performance (within the meaning of section 365 of the Bankruptcy Code) and 

no further adequate assurance is or shall be required, and (c) complied with section 365 of the 

Bankruptcy Code, as contemplated by section 1123(b)(2) of the Bankruptcy Code.  The Plan is, 

therefore, consistent with section 1123(b)(1)-(2) of the Bankruptcy Code.

6. Section 1123(b)(3) - Settlement, Releases, Exculpation, Injunction, and 
Preservation of Claims and Causes of Action. 

27.25. Compromise and Settlement.  Pursuant to section 1123 of the Bankruptcy Code 

and Bankruptcy Rule 9019 and in consideration for (a) the distributions, releases, and other 

benefits provided under the Plan, and (b) the support of the (i) the Committee and the Ad Hoc 

Group of Convertible Notes pursuant to the Plan Support Agreement, and (ii) the Consenting 

Creditors pursuant to the Restructuring Support Agreement, upon the Effective Date, and subject 

to the provisions of Article III.C of the Plan, the provisions of the Plan constitute a good-faith 

compromise and settlement of all Claims, Interests, and controversies relating to any Allowed 

Claim or Interest or any distribution to be made on account thereof or otherwise resolved under 
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the Plan.  Such compromise and settlement is fair, equitable, and reasonable and in the best 

interests of the Debtors and their Estates.

28.26. In accordance with the provisions of the Plan, including, without limitation, Article 

IV.R of the Plan, on and after the Effective Date, and to the extent not transferred to the Successful 

Bidder pursuant to the Sale Transaction, the Reorganized Debtors shall retain and may enforce, 

sue on, settle, compromise, otherwise resolve, discontinue, abandon, or dismiss all retained Causes 

of Actions, without any further notice to or action, order, or approval of the Court.

29.27. Subordinated Claims.  The classification and manner of satisfying all Claims and 

Interests under the Plan takes into consideration all subordination rights, whether arising by 

contract or under general principles of equitable subordination, section 510 of the Bankruptcy 

Code, or otherwise.  All subordination rights that a Holder of a Claim or Interest may have with 

respect to any distribution to be made under the Plan, shall be discharged and terminated, and all 

actions related to the enforcement of such subordination rights shall be enjoined permanently.  

Accordingly, distributions under the Plan to Holders of Allowed Claims shall not be subject to 

payment of a beneficiary of such terminated subordination rights, or to levy, garnishment, 

attachment, or other legal process by a beneficiary of such terminated subordination rights.

30.28. Releases by the Debtors.  The releases set forth in Article IX.B of the Plan 

(collectively, the “Debtor Release”) constitute an essential and critical provision of the Plan and 

formed an integral part of the agreement among all parties in interest embodied in the Plan, as 

demonstrated by, among other things, the terms of the Restructuring Support Agreement.  The 

Debtor Release, which includes by reference each of the related provisions and definitions 

contained in the Plan, is: (a) within the jurisdiction of the Bankruptcy Court pursuant to 28 U.S.C. 

§ 1334; (b) in exchange for the good and valuable consideration provided by the Released Parties; 
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(c) a good faith settlement and compromise of the Claims released by such releases; (d) in the best 

interests of the Debtors and their creditors; (e) fair, equitable, and reasonable; (f) given and made 

after due notice and opportunity for hearing; (g) appropriately narrow in scope given that it 

expressly excludes any Causes of Action arising from acts of actual fraud or willful misconduct; 

and (h) a bar to any of the Debtors or their Estates asserting any Claim or Cause of Action released 

pursuant to such releases.

31.29. The Debtor Release appropriately offers protection to parties that constructively 

participated in the Debtors’ restructuring efforts.  Such protections from liability facilitated the 

participation of many of the Debtors’ stakeholders in the negotiations and compromises that led to 

the Plan.  In addition, following the conclusion of an investigation conducted by the special 

committee of the board of directors of GNC Holdings, the Debtors are not aware of any 

(a) significant potential claims that are being released or (b) pending litigation that would be 

discontinued as a result of the Debtor Release.

32.30. The scope of the Debtor Release is appropriately tailored under the facts and 

circumstances of the Chapter 11 Cases.  In light of, among other things, the value provided by the 

Released Parties to the Debtors’ Estates and the critical nature of the Debtor Release to the Plan, 

the Debtor Release is approved. 

33.31. Third-Party Release.  The releases set forth in Article IX.C of the Plan 

(collectively, the “Third-Party Release”) constitute an essential and critical provision of the Plan 

and formed an integral part of the agreement among all parties in interest embodied in the Plan, as 

demonstrated by, among other things, the terms of the Restructuring Support Agreement.  The 

Third-Party Release is: (a) consensual on the part of the Releasing Parties; (b) within the 

jurisdiction of the Bankruptcy Court pursuant to 28 U.S.C. § 1334; (c) in exchange for the good 
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and valuable consideration provided by the Released Parties; (d) a good-faith settlement and 

compromise of the Claims released by such releases; (e) in the best interests of the Debtors and 

their creditors; (f) fair, equitable, and reasonable; (g) given and made after due notice and 

opportunity for hearing; (h) appropriately narrow in scope given that it expressly excludes any 

Causes of Action arising from acts of actual fraud or willful misconduct; and (i) subject to Article 

III.C of the Plan, a bar to any of the Releasing Parties asserting any Claim or Cause of Action 

released pursuant to such releases.

34.32. Like the Debtor Release, the Third-Party Release and its protections were necessary 

inducements to the participation of many of the Debtors’ stakeholders in the negotiations and 

compromises that led to the Plan and the structure for the Debtors’ reorganization.  Specifically, 

the Released Parties, individually and collectively, made significant contributions to the Chapter 

11 Cases, including entering into the Restructuring Support Agreement, providing funding for the 

Chapter 11 Cases, permitting use of their collateral during these Chapter 11 Cases, and otherwise 

actively supporting the Debtors’ reorganization.  The Third-Party Release therefore appropriately 

offers protection to parties who actively and constructively participated in and contributed to the 

Plan and without whom the proposed transactions contemplated by the Plan could not have been 

achieved.  In addition, following the conclusion of an investigation conducted by the special 

committee of the board of directors of GNC Holdings, the Debtors are not aware of any (a) 

significant potential claims that are being released or (b) pending litigation that would be 

discontinued as a result of the Third-Party Release.

35.33. The scope of the Third-Party Release in the Plan is appropriately tailored to the 

facts and circumstances of the Chapter 11 Cases, and parties received due and adequate notice of 

the Third-Party Release and, to the extent provided under the Plan, the opportunity to opt out of or 
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object to the Third-Party Release, as applicable.  In light of, among other things, the value provided 

by the Released Parties to the Debtors’ Estates, the consensual nature of the Third-Party Release, 

and the critical nature of the Third-Party Release to the Plan, the Third-Party Release is approved.

36.34. Exculpation.  The exculpation provisions set forth in Article IX.D of the Plan 

(collectively, the “Exculpation”) are approved.  The Exculpation is appropriate under applicable 

law because it was proposed in good faith, was formulated following extensive good-faith, arm’s-

length negotiations with key constituents, is a key element of the Restructuring Support Agreement 

and the Plan, and is appropriately limited in scope, as it will have no effect on the liability of any 

Person or Entity that results from any such act or omission that is determined by a Final Order to 

have constituted actual fraud or willful misconduct.  The Exculpated Parties have participated in 

compliance with the applicable provisions of the Bankruptcy Code with regard to the solicitation 

and distribution of the securities pursuant to the Plan, and, therefore, are not, and on account of 

such distributions shall not be, liable at any time for the violation of any applicable law, rule, or 

regulation governing the solicitation of acceptances or rejections of the Plan or such distributions 

made pursuant to the Plan.

37.35. Injunction.  The injunctive provisions set forth in Article IX.E of the Plan 

(collectively, the “Injunction”) are essential to the Plan and are necessary to implement the Plan 

and to preserve and enforce the Debtor Release, the Third-Party Release, and the Exculpation in 

Article IX of the Plan.  Such Injunction is appropriately tailored to achieve those purposes.  

Accordingly, the Injunction is approved.

38.36. Retained Causes of Action.  The provisions regarding the retention of Causes of 

Action in the Plan, including Article IV.R of the Plan, are appropriate and are in the best interests 

of the Debtors, their respective Estates, and their creditors.  The list of retained Causes of Actions 
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filed as part of the Plan Supplement adequately specifies the retained Causes of Actions under the 

Plan.

39.37. In light of the foregoing, the Plan is consistent with section 1123(b)(3) of the 

Bankruptcy Code. 

7. Section 1123(b)(5) - Modification of the Rights of Holders of Claims.

40.38. Article III of the Plan modifies or leaves unaffected, as the case may be, the rights 

of Holders of each Class of Claims, and therefore, the Plan is consistent with section 1123(b)(5) 

of the Bankruptcy Code. 

8. Section 1123(b)(6) - Other Provisions Not Inconsistent with Applicable 
Provisions of the Bankruptcy Code.

41.39. The Plan includes additional appropriate provisions that are not inconsistent with 

applicable provisions of the Bankruptcy Code, including: (a) the provisions of Article IV of the 

Plan regarding the means for executing and implementing the Plan; (b) the provisions of Article V 

of the Plan governing the treatment of Executory Contracts and Unexpired Leases; (c) the 

provisions of Article VI of the Plan governing distributions on account of Allowed Claims, 

particularly as to the timing and calculation of amounts to be distributed; (d) the provisions of 

Articles IX.B and IX.C of the Plan regarding the releases with respect to the Released Parties; 

(e) the provisions of Article IX.E of the Plan regarding the injunction with respect to Claims and 

interests treated under the Plan; and (f) the provisions of Article X of the Plan regarding retention 

of jurisdiction by the Bankruptcy Court over certain matters after the Effective Date.  The Plan is 

therefore consistent with section 1123(b)(6) of the Bankruptcy Code.

9. Section 1129(a)(2) - Compliance with Applicable Provisions of the 
Bankruptcy Code.

42.40. The Debtors have complied with all applicable provisions of the Bankruptcy Code, 

as required by section 1129(a)(2) of the Bankruptcy Code, including sections 1122, 1123, 1124, 
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1125, 1126, and 1128 of the Bankruptcy Code and Bankruptcy Rules 3017 and 3018.  The 

Disclosure Statement and the procedures by which the ballots for acceptance or rejection of the 

Plan were solicited and tabulated were fair, properly conducted, and in accordance with sections 

1125 and 1126 of the Bankruptcy Code, Bankruptcy Rules 3017 and 3018, and the Disclosure 

Statement Order.  Consistent with Article IX.D of the Plan, the Debtors and their respective 

members, officers, directors, shareholders, employees, representatives, advisors, attorneys, 

financial advisors, investment bankers, or agents, as applicable, have acted in “good faith,” within 

the meaning of section 1125(e) of the Bankruptcy Code.  The Plan therefore complies with section 

1129(a)(2) of the Bankruptcy Code.

10. Section 1129(a)(3) - Proposal of the Plan in Good Faith.

43.41. The Debtors proposed the Plan (including the Plan Supplement and all other 

documents necessary to effectuate the Plan) in good faith and not by any means forbidden by law.  

In determining that the Plan has been proposed in good faith, the Bankruptcy Court has examined 

the totality of the circumstances surrounding the formulation of the Plan.  The Debtors’ good faith 

is evident from the facts and record of the Chapter 11 Cases, the Disclosure Statement, and the 

record of the Confirmation Hearing.  Based on the Disclosure Statement and the evidence 

presented at the Confirmation Hearing, the Bankruptcy Court finds and concludes that the Plan 

has been proposed with the legitimate and honest purpose of restructuring the Debtors’ funded 

indebtedness, recapitalizing their businesses, and maximizing the returns available to creditors of 

the Debtors.  Moreover, the Plan itself and the arms’ length negotiations among the Debtors, the 

Consenting Creditors, and the Debtors’ other constituencies leading to the Plan’s formulation, as 

well as the overwhelming support of creditors for the Plan, provide independent evidence of the 

Debtors’ good faith in proposing the Plan.  Further, the Plan’s classification, indemnification, 

settlement, discharge, exculpation, release, and injunction provisions have been negotiated in good 
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faith and at arm’s length, are consistent with sections 105, 1122, 1123(b)(6), 1129, and 1142 of 

the Bankruptcy Code, and are each necessary for the Debtors’ successful reorganization.  

Accordingly, the requirements of section 1129(a)(3) of the Bankruptcy Code are satisfied.

44.42. The Plan has been proposed in good faith to achieve a result consistent with the 

objectives and purposes of the Bankruptcy Code and the Debtors (and all of their respective 

officers, managers, directors, agents, independent contractors, financial advisors, consultants, 

attorneys, employees, partners, Affiliates, and representatives) have been, are, and will continue 

to act in good faith within the meaning of sections 1125(e) and 1126(e) the Bankruptcy Code if 

they proceed to: (a) consummate the Plan and the agreements, settlements, transactions, and 

transfers contemplated thereby and (b) take the actions authorized and directed or contemplated 

by this Confirmation Order.

11. Section 1129(a)(4) - Bankruptcy Court Approval of Certain Payments as 
Reasonable.

45.43. Article II.A.2 of the Plan provides that (a) all final requests for payment of 

Professional Fee Claims for services rendered and reimbursement of expenses incurred prior to the 

Effective Date must be Filed no later than 45 days after the Effective Date and ; (b) that objections 

to any final requests for payment of Professional Fee Claims must be filed no later than 20 days 

from the date of the filing of such final requests for payment of Professional Fee Claims; and (c) 

that the Bankruptcy Court shall determine the Allowed amounts of such Professional Fee Claims 

after notice and a hearing in accordance with the procedures established by the Bankruptcy Code, 

Bankruptcy Rules, and prior Bankruptcy Court orders.  Accordingly, subject to any other 

applicable order of the Bankruptcy Court, the Bankruptcy Court has reviewed or will review the 

reasonableness of the final fee applications under sections 328 and 330 of the Bankruptcy Code 
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and any applicable case law.  Thus, the Plan complies with section 1129(a)(4) of the Bankruptcy 

Code.

12. Section 1129(a)(5) – Directors, Officers, and Insiders.

46. In the event or a Restructuring, the Plan satisfies the requirements of section 

1129(a)(5) of the Bankruptcy Code because the Debtors have disclosed: (a) the identity of the 

members of the New Board; and (b) the nature and compensation for any insider who will be 

employed or retained by the Reorganized Debtors under section 101(31) of the Bankruptcy Code.  

The method of appointment of members of the New Board was consistent with the interests of 

Holders of Claims and Interests and public policy.  The proposed officers and directors for the 

Reorganized Debtors are qualified, and their appointment to, or continuance in, such roles is 

consistent with the interests of Holders of Claims and Interests and with public policy.  

Accordingly, the Plan satisfies the requirements of section 1129(a)(5) of the Bankruptcy Code.

47.44. In the event of a Sale Transaction, the The Debtors disclosed the identity and 

material terms of engagement of the Plan Administrator in the Plan Supplement.  The Plan 

complies with section 1129(a)(5) of the Bankruptcy Code because the appointment of the Plan 

Administrator and disclosure thereof is consistent with the interests of the creditors and with public 

policy.

13. Section 1129(a)(6) - Approval of Rate Changes.

48.45. Section 1129(a)(6) of the Bankruptcy Code is inapplicable to the Chapter 11 Cases.  

The Plan proposes no rate change subject to the jurisdiction of any governmental regulatory 

commission.

14. Section 1129(a)(7) - Best Interests of Holders of Claims and Interests.

49.46. The Plan satisfies the requirements of section 1129(a)(7) of the Bankruptcy Code.  

The evidence in support of the Plan that was proffered or adduced at the Confirmation Hearing, 
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including the Confirmation Declarations (as applicable), the liquidation analysis attached to the 

Disclosure Statement as Exhibit E, and the facts and circumstances of the Chapter 11 Cases: (a) is 

reasonable, persuasive, credible, and accurate as of the dates such evidence was prepared, 

presented, or proffered; (b) utilizes reasonable and appropriate methodologies and assumptions; 

(c) has not been controverted by other evidence; and (d) establishes that Holders of Allowed 

Claims or Interests in each Class will recover at least as much under the Plan on account of such 

Claim or Interest, as of the Effective Date, as such Holder would receive if the Debtors were 

liquidated, on the Effective Date, under chapter 7 of the Bankruptcy Code.

15. Section 1129(a)(8) - Acceptance of Plan by Impaired Classes.

50.47. Class 1, and Classes 6 and 7 (to the extent Unimpaired under the Plan), are each 

Classes of Unimpaired Claims or Interests that are conclusively presumed to have accepted the 

Plan under section 1126(f) of the Bankruptcy Code.  As set forth in the Voting Report,[ Classes 3, 

4,  and 4A] 4 have voted to accept the Plan with respect to each Debtor in accordance with section 

1126(c) of the Bankruptcy Code.6  The Deemed Rejecting Classes are deemed to have rejected the 

Plan pursuant to section 1126(g) of the Bankruptcy Code.  Although section 1129(a)(8) of the 

Bankruptcy Code is not satisfied with respect to the Deemed Rejecting Classes, the Plan may 

nevertheless be confirmed because the Plan satisfies section 1129(b) of the Bankruptcy Code with 

respect to each such Class.

6  Holders of Class 4A Claims are Holders of Class 4 Claims that make the Committee Election (after Confirmation) 
to have their Class 4 Claims treated as Class 4A Convenience Claims.  Accordingly, Holders of Class 4A Claims 
have accepted the Plan as a result of their Class 4 Claims.
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16. Section 1129(a)(9) - Treatment of Claims Entitled to Priority Pursuant to 
Section 507(a) of the Bankruptcy Code.

51.48. Article II of the Plan provides for treatment of Administrative Claims, DIP 

Facilities Claims, Priority Tax Claims, and Other Priority Claims, subject to certain bar date 

provisions consistent with Bankruptcy Rules 3002 and 3003, in the manner required by 

section 1129(a)(9) of the Bankruptcy Code. 

17. Section 1129(a)(10) - Acceptance by at Least One Impaired Non-Insider Class.

52.49. As indicated in the Voting Report and as reflected in the record of the Confirmation 

Hearing, at least one Class of Claims or Interests that is Impaired under the Plan has voted to accept 

the Plan, disregarding any votes by insiders.  [Each of Class 3, Class 4,  and Class 4A] 4 is Impaired 

and has voted to accept the Plan, determined without including any acceptance of the Plan by an 

insider.7  The Plan therefore complies with section 1129(a)(10) of the Bankruptcy Code.

18. Section 1129(a)(11) - Feasibility of the Plan.

53.50. The Plan satisfies section 1129(a)(11) of the Bankruptcy Code.  The evidence in 

support of the Plan that was proffered or adduced before and For the reasons provided at the 

Confirmation Hearing, including the Confirmation Declarations, and the financial projections 

attached to the Disclosure Statement as Exhibit D: (a) is reasonable, persuasive, credible, and 

accurate as of the dates such evidence was prepared, presented, or proffered; (b) utilizes reasonable 

and appropriate methodologies and assumptions; (c) has not been controverted by other evidence; 

(d) establishes that  and in the Confirmation Brief, including the segregated funds provided for by 

the Plan and the Fifth Amendment to the Stalking Horse Agreement (see Docket No. 1337), the 

7 Holders of Class 4A Claims are Holders of Class 4 Claims that make the Committee Election (after Confirmation) 
to have their Class 4 Claims treated as Class 4A Convenience Claims.  Accordingly, Holders of Class 4A Claims 
have accepted the Plan as a result of their Class 4 Claims.
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Plan is feasible and Confirmation of the Plan is not likely to be followed by the liquidation (other 

than as contemplated in the event of a Sale Transaction) or the need for further financial 

reorganization of the Reorganized Debtors or any successor to the Reorganized Debtors under the 

Plan; and (e) establishes that the Reorganized Debtors will have sufficient funds available to meet 

their obligations under the Plan.

19. Section 1129(a)(12) - Payment of Bankruptcy Fees.

54.51. The Plan satisfies the requirements of section 1129(a)(12) of the Bankruptcy Code.  

Article XII.C of the Plan provides for the payment of all fees due and payable pursuant to 28 

U.S.C. § 1930 by the Debtors or the Reorganized Debtors, as applicable.

20. Section 1129(a)(13) - Retiree Benefits

55.52. The Plan satisfies the requirements of section 1129(a)(13) of the Bankruptcy Code.  

Section 1129(a)(13) of the Bankruptcy Code requires a plan to provide for retiree benefits (as 

defined in section 1114 of the Bankruptcy Code) at levels established pursuant to section 1114 of 

the Bankruptcy Code.  Article V.G of the Plan provides that subject to the provisions of the Plan, 

in the event of a Restructuring or Sale Transaction, all Compensation and Benefits Programs shall 

be treated as Executory Contracts under the Plan and deemed assumed or assumed and assigned, 

as applicable, on the Effective Date pursuant to the provisions of sections 365 and 1123 of the 

Bankruptcy Codeassumed and assigned upon consummation of the Sale Transaction, pursuant to 

the terms and conditions of the Sale Transaction Documents.  All Proofs of Claim filed for amounts 

due under any Compensation and Benefits Program shall be considered satisfied by the applicable 

agreement and/or program and agreement to assume and cure in the ordinary course as provided 

in the Plan.  In the event of a Restructuring, the Restructuring shall not be deemed to trigger any 

applicable change of control, vesting, termination, acceleration or similar provisions set forth in 

any Compensation and Benefits Program assumed pursuant to the terms herein.  No counterparty 
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shall have rights under a Compensation and Benefits Program assumed pursuant to the Plan other 

than those applicable immediately prior to such assumption.

21. Sections 1129(a)(14), (a)(15), and (a)(16) of the Bankruptcy Code are 
Inapplicable.

56.53. The Debtors are not (i) required to pay any domestic support obligations, 

(ii) individuals, or (iii) nonprofit corporations or trusts.  Accordingly, sections 1129(a)(14) through 

(16) of the Bankruptcy Code are not applicable.

22. Section 1129(b) - Confirmation of the Plan Over the Non-Acceptance of 
Impaired Classes.

57.54. Pursuant to section 1129(b)(1) of the Bankruptcy Code, the Plan may be confirmed 

despite the fact that the Deemed Rejecting Classes have not accepted the Plan because the Plan 

meets the “cramdown” requirements for confirmation under section 1129(b) of the Bankruptcy 

Code.  Other than the requirement in section 1129(a)(8) of the Bankruptcy Code with respect to 

Deemed Rejecting Classes, all of the requirements of section 1129(a) of the Bankruptcy Code have 

been met.  The Plan does not discriminate unfairly and is fair and equitable with respect to the 

Deemed Rejecting Classes.  No Class of Claims and Interests junior to any of the Deemed 

Rejecting Classes will receive or retain any property on account of their Claims and Interests, and 

no Class of Claims or Interests senior to the Deemed Rejecting Classes is receiving more than full 

payment on account of the Claims and Interests in such Class.  The Plan therefore is fair and 

equitable, does not discriminate unfairly with respect to any of these Classes, and complies with 

section 1129(b) of the Bankruptcy Code.

23. Section 1129(c) - Only One Plan.

58.55. The Plan satisfies the requirements of section 1129(c) of the Bankruptcy Code.  The 

Plan (including previous versions thereof) is the only chapter 11 plan filed in the Chapter 11 Cases.
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24. Section 1129(d) - Purpose of Plan.

59.56. The primary purpose of the Plan is not avoidance of taxes or avoidance of the 

requirements of section 5 of the Securities Act of 1933, 15 U.S.C. § 77e, and there has been no 

objection filed by any governmental unit asserting such avoidance.  The Plan therefore complies 

with section 1129(d) of the Bankruptcy Code.

25. Satisfaction of Confirmation Requirements.

60.57. As set forth above, the Plan complies in all respects with the applicable 

requirements of section 1129 of the Bankruptcy Code.

O.P. GOOD-FAITH PARTICIPATION

61.58. Based upon the record before the Bankruptcy Court, the Debtors, the Consenting 

Creditors, the Committee, the Ad Hoc Group of Convertible Notes and each of their respective 

members, officers, directors, shareholders, employees, representatives, advisors, attorneys, 

financial advisors, investment bankers and agents have acted in good faith within the meaning of 

section 1125(e) of the Bankruptcy Code in compliance with the provisions of the Bankruptcy Code 

and Bankruptcy Rules in connection with all their respective activities relating to the Chapter 11 

Cases, and the negotiation and pursuit of confirmation of the Plan.  Therefore, they are entitled to 

the protections afforded by section 1125(e) of the Bankruptcy Code and by the releases and the 

exculpatory and injunctive provisions set forth in Article IX of the Plan.

P.Q. AGREEMENTS AND OTHER DOCUMENTS

62.59. The Debtors have disclosed all material facts, to the extent applicable depending 

on whether a Restructuring or a Sale Transaction is consummated, regarding: (a) the adoption of 

the New Organizational Documents or similar organizational documents; (b) the identity of the 

members of the New Board; (c regarding: (a) the method and manner of distributions under the 

Plan; (d) the issuance of New Common Equity; (e) the execution of and entry into the New 
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Stockholders Agreement and the New Debt Documentation; (fb) the identity and material terms 

of the Plan Administrator; (c) the adoption, execution, and implementation of the other matters 

provided for under the Plan, including those involving corporate or limited liability company (as 

applicable) action to be taken by or required of the Debtors or the Reorganized Debtors, as 

applicable, and including all actions contemplated by the Restructuring Transactions 

Memorandum; (g; (d) all compensation plans; (h) securities registration exemptions including 

under section 1145 of the Bankruptcy Code; (ie) the exemption under section 1146(a) of the 

Bankruptcy Code; (j) the New Debt; (kf) the rejection, assumption, or assumption and assignment 

of Executory Contracts; and (lg) the adoption, execution, and delivery of all contracts, leases, 

instruments, securities, releases, indentures, and other agreements related to any of the foregoing. 

Q.R. REJECTIONS OF EXECUTORY CONTRACTS AND UNEXPIRED 
LEASES

63.60. Each rejection of an Executory Contract or Unexpired Lease pursuant to Article V 

of the Plan shall be legal, valid, and binding upon the applicable Debtor and all non-Debtor parties 

to such Executory Contract or Unexpired Lease, all to the same extent as if such rejection had been 

effectuated pursuant to an appropriate authorizing order of the Bankruptcy Court entered prior to 

the Confirmation Date under section 365 of the Bankruptcy Code.

R. NEW DEBT DOCUMENTATION

64. In the event of a Restructuring, the New Debt Documentation, the Exit FLFO 

Facility, the Exit FLSO Facility, and the Exit Revolver/FILO Facility are, individually and 

collectively, essential elements of the Plan, and entry into the New Debt Documentation is in the 

best interests of the Debtors, their Estates, and the Holders of Claims and Equity Interests.  The 

New Debt necessary and appropriate for confirmation and consummation of the Plan and the 

operations of the Reorganized Debtors and is key to the feasibility of the Plan.  The New Debt is 
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the best financing alternative available to the Debtors, and the Debtors have exercised sound 

business judgment in determining to enter into the New Debt Documentation and have provided 

adequate notice thereof.  The terms of the New Debt as set forth in the Plan Supplement are fair 

and reasonable and have been negotiated in good faith and at arm’s length among the Debtors and 

the applicable New Debt Agents and New Lenders, without the intent to hinder, delay, or defraud 

any creditor of the Debtors, and any credit extended and loans made or deemed made to the 

Reorganized Debtors by the New Debt Agents and New Lenders pursuant to the New Debt 

Documentation, and any fees paid thereunder, are deemed to have been extended, issued, and made 

or deemed made in good faith and for legitimate business purposes.  The Reorganized Debtors’ 

entry into and the terms of the New Debt Documentation and the payment of fees and expenses in 

connection therewith are fair and reasonable, reflect the Debtors’ and Reorganized Debtors’ 

exercise of prudent business judgment consistent with their fiduciary duties and are supported by 

reasonably equivalent value and fair consideration.  The terms and conditions of the New Debt are 

fair and reasonable and are approved.

S. NEW STOCKHOLDERS AGREEMENT

65. In the event of a Restructuring, the New Stockholders Agreement is an essential 

element of the Plan, and entry into the New Stockholders Agreement is in the best interests of the 

Debtors and their Estates and necessary and appropriate for consummation of the Plan and the 

operations of the Reorganized Debtors.  The Debtors have exercised sound business judgment in 

determining to enter into the New Stockholders Agreement and have provided adequate notice 

thereof.  The material terms of the New Stockholders Agreement have been negotiated in good 

faith and at arm’s length and are deemed to have been made in good faith and for legitimate 

business purposes.  The terms and conditions of the New Stockholders Agreement set forth in the 

Plan Supplement are fair and reasonable and are approved.
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T.S. LIKELIHOOD OF SATISFACTION OF CONDITIONS PRECEDENT TO 
EFFECTIVE DATE

66.61. Without limiting or modifying the rights of the Debtors, the Committee, the 

Consenting Creditors, and the DIP Agents under Article VIII.B of the Plan, each of the conditions 

precedent to the Effective Date, as set forth in Article VIII.A of the Plan, has been or is reasonably 

likely to be satisfied or waived in accordance with Article VIII.B of the Plan.

U.T. VALUATION

67.62. [RESERVED.]

V.U. IMPLEMENTATION

68.63. All documents and agreements necessary to implement the Plan, including those 

contained in the Plan Supplement, and all other relevant and necessary documents (including, 

without limitation, the New Organizational Documents, the New Stockholders Agreement, the 

terms of the New Debt set forth in the Plan Supplement (including the incurrence of indebtedness, 

provision of guarantees, and granting of liens contemplated thereby)) have been negotiated in good 

faith and at arm’s length, are in the best interests of the Debtors, and shall, upon completion of 

documentation and execution, be valid, binding, and enforceable documents and agreements not 

in conflict with any federal, state, or local law.  The Debtors have exercised reasonable business 

judgment in determining which agreements to enter into and have provided sufficient and adequate 

notice of such documents and agreements.  The terms and conditions of such documents and 

agreements have been and are continuing to be negotiated in good faith, at arm’s length, are fair 

and reasonable, and are approved.  The Debtors and Reorganized Debtors, as applicable, are 

authorized, without any further notice to or action, order, or approval of this Court, to (a) finalize 

and execute and deliver all agreements, documents, instruments, and certificates relating thereto 

and perform their obligations thereunder in accordance with the Plan, and (b) incur the 
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indebtedness, provide the guarantees and grant the liens contemplated by the New Debt 

Documentation.

II. ORDER.

BASED ON THE FOREGOING FINDINGS OF FACT AND CONCLUSIONS OF 

LAW, IT IS ORDERED, ADJUDGED, AND DECREED THAT:

A. CONFIRMATION OF THE PLAN

69.64. The Plan, a copy of which is attached hereto as Exhibit A, along with each of its 

provisions (whether or not specifically approved herein) and all operative exhibits and schedules 

thereto, is confirmed in each and every respect pursuant to section 1129 of the Bankruptcy Code.8  

All documents included in the Plan Supplement are integral to, part of, and incorporated by 

reference into the Plan.  Subject to the terms of the Plan, the Debtors are authorized to alter, amend, 

update, or modify the Plan Supplement before the Effective Date in accordance with section 

1127(b) of the Bankruptcy Code or remedy any defect or omission or reconcile any inconsistency 

in the Plan in such manner as may be necessary to carry out the purpose and intent of the Plan and 

this Confirmation Order.  The terms of the Plan, the Plan Supplement, and the exhibits and 

schedules thereto are incorporated by reference into this Confirmation Order, and the provisions 

of the Plan and this Confirmation Order are non-severable and mutually dependent.  

Notwithstanding the foregoing, if there is any direct conflict between the terms of the Plan and the 

terms of this Confirmation Order, the terms of this Confirmation Order shall control.  All 

objections and other responses to, and statements and comments regarding, the Plan, other than 

8 Because the Debtors have consummated the Sale Transaction in accordance with the Sale Order and, therefore, 
are not proceeding with the Restructuring Transactions, the provisions in the Plan regarding Restructuring 
Transactions and the provisions in the Plan premised upon the Sale Transaction not being consummated are not 
operative.
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those withdrawn with prejudice in their entirety prior to, or on the record at, the Confirmation 

Hearing are either (a) resolved or sustained on the terms set forth herein or (b) overruled.

70.65. The failure specifically to identify or refer to any particular provision of the Plan or 

any other agreement in this Confirmation Order shall not diminish or impair the effectiveness of 

such provision, it being the intent of the Bankruptcy Court that the Plan and all other agreements 

approved by this Confirmation Order are approved in their entirety.

B. BINDING NATURE OF PLAN TERMS

71.66. Notwithstanding any otherwise applicable law, from and after the entry of this 

Confirmation Order, the terms of this Confirmation Order and the Plan, including the 

compromises, releases, waivers, discharges and injunctions described in Article IX of the Plan, 

shall be deemed binding upon (a) the Debtors, (b) any and all holders of Claims or Interests 

(irrespective of whether such Claims or Interests are Impaired under the Plan or whether the 

holders of such Claims or Interests accepted, rejected or are presumed to have accepted or deemed 

to have rejected the Plan), (c) any and all non-Debtor parties to Executory Contracts and Unexpired 

Leases with any of the Debtors, and (d) the respective heirs, executors, administrators, successors 

or assigns, if any, of any of the foregoing, in each case subject to Article III.C of the Plan.

C. PLAN CLASSIFICATION CONTROLLING

72.67. The terms of the Plan shall solely govern the classification of Claims and Interests 

for purposes of the distributions to be made thereunder.  The classifications set forth on the Ballots 

tendered to or returned by the Holders of Claims in connection with voting on the Plan: (a) were 

set forth thereon solely for purposes of voting to accept or reject the Plan; (b) do not necessarily 

represent, and in no event shall be deemed to modify or otherwise affect, the actual classification 

of Claims under the Plan for distribution purposes; (c) may not be relied upon by any Holder of a 

Case 20-11662-KBO    Doc 1353    Filed 10/08/20    Page 104 of 144



36
US-DOCS\117156933.6
US-DOCS\117156933.7

27106417.1

Claim as representing the actual classification of such Claim under the Plan for distribution 

purposes; and (d) shall not be binding on the Debtors except for voting purposes.

D. GENERAL SETTLEMENT OF CLAIMS

73.68. In consideration for (a) the Plan distributions, releases, and other benefits provided 

under the Plan, and (b) the support of the Committee, the Ad Hoc Group of Convertible Notes, 

and the Consenting Creditors, upon the Effective Date (or such later date as provided in Article 

III.C of the Plan), the provisions of the Plan constitute a good-faith compromise and settlement of 

all Claims and controversies relating to any Allowed Claim or Interest or any Plan distribution to 

be made on account thereof or otherwise resolved under the Plan.  The entry of this Confirmation 

Order constitutes the Court’s approval of the compromise and settlement of all such Claims and 

controversies, as well as a finding by the Court that such compromise and settlement is fair, 

equitable, and reasonable and in the best interests of the Debtors and their Estates.  All Plan 

distributions made in accordance with the Plan are intended to be, and shall be, final.

E. VESTING OF ASSETS IN THE REORGANIZED DEBTORS; 
CONTINUED CORPORATE EXISTENCE

74.69. On the Effective Date, except as otherwise provided in the Plan or, and except to 

the extent applicable depending on whether a Restructuring or a sold pursuant to the Sale 

Transaction is consummated, New Debt DocumentationDocuments, pursuant to sections 1141(b) 

and 1141(c) of the Bankruptcy Code, all property of the Estates, including all Causes of Action, 

and any property acquired by any of the Debtors pursuant to the Plan shall vest in the Reorganized 

Debtors free and clear of all Claims, Liens, encumbrances, charges, and other interests; provided 

that, in accordance with Article IV.R of the Plan, on the Effective Date, the Debtors and the 

Reorganized Debtors shall forever waive, relinquish, and release any and all Causes of Action the 

Debtors and their Estates had, have, or may have had under section 547 of the Bankruptcy Code 
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and analogous non-bankruptcy law except for such Causes of Action, if any, that are sold to the 

Successful Bidder in a Sale Transaction.  On and after the Effective Date, the except as otherwise 

provided in the Plan, each Reorganized Debtors Debtor shall be authorized to operate their 

respective businesses and to use, acquire, or dispose of assets, without supervision or approval by 

the Bankruptcy Court and free from any restrictions of the Bankruptcy Code or the Bankruptcy 

Rules, including for the avoidance of doubt any restrictions on the use, acquisition, sale, lease, or 

disposal of property under section 363 of the Bankruptcy Code.

75.70. Except as otherwise provided in the Plan or pursuant to actions taken in connection 

with, and permitted by, the Plan, each of the Debtors, as a Reorganized Debtor, shall continue to 

exist on and after the Effective Date as a separate legal entity with all of the powers available to 

such legal entity under applicable law and pursuant to the applicable organizational documents, 

without prejudice to any right to alter or terminate such existence (whether by merger or otherwise) 

in accordance with the Plan and such applicable law.

F. APPROVAL OF RESTRUCTURING TRANSACTIONS

76. To the extent a Sale Transaction is not consummated, the Debtors and the 

Reorganized Debtors, as applicable, are authorized to enter into the Restructuring Transactions, 

including, without limitation, as contemplated by the Restructuring Transactions Memorandum.  

In connection therewith, the Debtors and the Reorganized Debtors, as applicable, may, with the 

consent of the Required Consenting Parties (not to be unreasonably withheld) take other actions 

as may be necessary or appropriate to effect a corporate restructuring of their businesses, to 

otherwise simplify the overall corporate structure of the Debtors or Reorganized Debtors, or to 

organize certain of the Debtors or Reorganized Debtors under the laws of jurisdictions other than 

the laws of which such Debtors currently are organized, which restructuring may include one or 

more mergers, consolidations, dispositions, liquidations, or dissolutions as may be determined by 
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the Debtors or Reorganized Debtors to be necessary or appropriate to result in substantially all of 

the respective assets, properties, rights, liabilities, duties, and obligations of certain of the Debtors 

vesting in one or more surviving, resulting, or acquiring Entities; provided, however, that nothing 

in this paragraph or elsewhere in this Confirmation Order or the Plan shall modify or excuse the 

Debtors from complying with applicable limitations or restrictions contained in the New Debt 

Documentation or the other Plan Documents.

77. The actions to implement the Restructuring Transactions may include: (a) the 

execution and delivery of appropriate agreements or other documents of merger, amalgamation, 

consolidation, restructuring, conversion, disposition, transfer, arrangement, continuance, 

dissolution, sale, purchase, or liquidation containing terms that are consistent with the terms of the 

Plan and that satisfy the requirements of applicable law and any other terms to which the applicable 

Entities may agree; (b) the execution and delivery of appropriate instruments of transfer, 

assignment, assumption, or delegation of any asset, property, right, liability, debt, or obligation on 

terms consistent with the terms of the Plan and having other terms for which the applicable parties 

agree; (c) the filing of appropriate certificates or articles of incorporation, formation, 

reincorporation, merger, consolidation, conversion, amalgamation, arrangement, continuance, 

dissolution, or other organizational documents pursuant to applicable state law; and (d) all other 

actions that the applicable Entities determine to be necessary or advisable, including making filings 

or recordings that may be required by law in connection with the Plan, in each case, whether or 

not contemplated by the Restructuring Transactions Memorandum.  Each applicable federal, state, 

and local governmental agency or department shall accept the filing of any such document.  This 

Confirmation Order is declared to be in recordable form and shall be accepted by any filing or 
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recording officer or authority of any applicable governmental authority or department without any 

further orders, certificates, or other supporting documents.

78. In each case in which the surviving, resulting, or acquiring Entity in any 

Restructuring Transaction is a successor to a Reorganized Debtor, such surviving, resulting, or 

acquiring Entity shall perform the obligations of the applicable Reorganized Debtor pursuant to 

the Plan, including (a) the obligations owed to the DIP Agents, the DIP Lenders, the New Debt 

Agents, and the New Lenders and (b) paying or otherwise satisfying the Allowed Claims and other 

amounts to be paid or otherwise satisfied by such Reorganized Debtor under the Plan; provided 

that the foregoing shall not affect any contract, instrument, or other agreement or document 

effecting a disposition to such surviving, resulting, or acquiring Entity, which may provide that 

another Debtor or Reorganized Debtor shall perform such obligations.  In all cases, implementation 

of any Restructuring Transaction shall not affect any performance obligations, distributions, 

discharges, exculpations, releases, or injunctions set forth in the Plan.

G.F. DIP FACILITIES CLAIMS

79.71. All DIP Facilities Claims (including the DIP Expenses) have been and shall be 

Allowed as provided for in the DIP Orders and the Plan and shall be treated in accordance with 

Article II.B of the Plan.  All of the Debtors’ contingent and unliquidated obligations under the DIP 

Credit Agreements and DIP Orders, including, without limitation, the DIP Agents’ and the DIP 

Lenders’ rights to indemnification from the Debtors, to the extent any such obligation has not been 

paid in Cash in full on the Effective Date or converted into New Debt as set forth in the Plan or 

assumed by the Successful Bidder as contemplated in the Plan and the Sale Transaction 

Documents, shall survive the Effective Date and shall not be released or discharged pursuant to 

the Plan or Confirmation Order, notwithstanding any provision hereof or thereof to the contrary.
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H.G. ALLOWANCE OF IMPAIRED CLAIMS

80.72. All Impaired Claims shall be deemed Allowed Claims as provided for in the Plan.

I. APPROVAL OF THE NEW DEBT

81. In the event of a Restructuring, the following paragraphs [81-87] shall apply.  On 

the Effective Date, certain of the Reorganized Debtors shall enter into the New Debt, the terms of 

which will be set forth in the New Debt Documentation.  Until the New Debt Documentation is 

finalized and executed, without further order or authorization of this Court, the Debtors, the 

Reorganized Debtors and their successors, subject to the Definitive Document Consent Rights, are 

authorized and empowered to further negotiate and make any and all modifications not inconsistent 

with the Plan to the New Debt Documentation in accordance with Article XI.A of the Plan.

82. This Confirmation Order shall constitute (a) approval of the New Debt 

Documentation, and all transactions contemplated thereby, including any and all actions to be 

taken, undertakings to be made, and obligations to be incurred, fees and expenses paid, and 

indemnities to be provided by the Debtors or the Reorganized Debtors in connection therewith, 

including the payment of all fees, indemnities, and expenses provided for therein, to the extent not 

approved by the Court previously, and (b) authorization for the Reorganized Debtors to finalize, 

execute, deliver, and perform under the New Debt Documentation and those documents necessary 

or appropriate to consummate the transactions contemplated by the New Debt Documentation and 

obtain the financing contemplated thereby, without further notice to or order of the Court, act, or 

action under applicable law, regulation, order, or rule (including, without limitation, the 

Bankruptcy Code and section 303 of the Delaware General Corporations Law, to the extent 

applicable, and any analogous provision of the applicable business organizations law or code of 

each other state in which the Reorganized Debtors are incorporated or organized) or vote, consent, 

authorization, or approval of any Person (including, without limitation, creditors, stockholders, 
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directors, members, or partners of the Debtors or the Reorganized Debtors), subject to such 

modifications as the Reorganized Debtors may deem to be necessary to consummate the 

transactions contemplated by the New Debt Documentation.  Subject to the occurrence of the 

Effective Date, the New Debt Documentation shall constitute the legal, valid, and binding 

obligations of the Debtors and the Reorganized Debtors, as applicable, and shall be enforceable in 

accordance with their respective terms.

83. Each of the Reorganized Debtors, without any further action by the Court or any 

respective Reorganized Debtors’ officers, directors, or stockholders, is hereby authorized to enter 

into, and take such actions as necessary to perform under, or otherwise effectuate, the New Debt, 

the New Debt Documentation, as well as any notes, documents, or agreements in connection 

therewith, including, without limitation, any documents required in connection with the creation 

or perfection of Liens or other security interests in connection therewith.

84. On the Effective Date, the Exit FLFO Facility, the Exit FLSO Facility, and the Exit 

Revolver/FILO Facility, together with any new promissory notes evidencing the obligations of the 

Reorganized Debtors, and all other documents, instruments, mortgages, and agreements to be 

entered into, delivered, or confirmed thereunder, shall become effective, valid, binding, and 

enforceable in accordance with their terms, and each party thereto shall be bound thereby.

85. The liens contemplated by and related to the New Debt and related documents 

approved and are valid, binding, and enforceable liens on the collateral specified, and with the 

priorities set forth, in the relevant agreements executed by the Reorganized Debtors in connection 

with the incurrence of the New Debt.  The guarantees, mortgages, pledges, liens, and other security 

interests granted pursuant to or in connection with the incurrence of the New Debt are granted in 

good faith as an inducement to the lenders and other secured parties thereunder to extend credit 
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thereunder and shall be, and hereby are, deemed not to constitute a fraudulent conveyance or 

fraudulent transfer, shall not otherwise be subject to avoidance, recharacterization, or 

subordination, and the priorities of such guarantees, mortgages, pledges, liens, and other security 

interests shall be as set forth in the applicable intercreditor agreement(s) and other definitive 

documentation executed in connection with the incurrence of the New Debt.

86. The Reorganized Debtors and the secured parties (and their designees and agents) 

under the New Debt Documentation are authorized to make all filings and recordings, and to obtain 

all governmental approvals and consents necessary to evidence, establish, and perfect such liens 

and security interests in connection with the New Debt under the provisions of the applicable state, 

provincial, federal, or other law (whether domestic or foreign) that would be applicable in the 

absence of the Plan and this Confirmation Order, and will thereafter cooperate to make all other 

filings and recordings that otherwise would be necessary under applicable law to give notice of 

such Liens and security interests to third parties.

87. Notwithstanding anything to the contrary in this Confirmation Order or the Plan, 

the Court’s retention of jurisdiction shall not govern any disputes arising or asserted under the New 

Debt Documentation or related collateral or other documents executed in connection with the 

incurrence of the New Debt or any liens, rights or remedies related thereto.

J.H. CANCELLATION OF NOTES, INSTRUMENTS, AND EQUITY 
INTERESTS

88.73. Except for the purpose of evidencing a right to a Plan distribution and except as 

otherwise set forth in the Plan, on the Effective Date, all agreements, instruments, and other 

documents evidencing, related to, or connected with any Claim or Interest and any rights of any 

Holder in respect thereof, shall be deemed cancelled, discharged, and of no force or effect.  Holders 

of or parties to such cancelled instruments, securities, and other documentation will have no rights 
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arising from or relating to such instruments, securities, and other documentation, or the 

cancellation thereof, including for the avoidance of doubt rights under any negative pledge clauses, 

except the rights provided for pursuant to the Plan.  To the extent that any provision of the DIP 

Credit Agreements and DIP Orders are of a type that survives repayment of the subject 

indebtedness, such provisions shall remain in effect notwithstanding satisfaction of the DIP 

Facilities Claims.

K.I. CANCELLATION OF LIENS

89.74. Except as provided otherwise under the New Debt Documentation or the Plan, on 

the Effective Date and concurrently with the applicable distributions made pursuant to the Plan, 

all Liens securing any Secured Claim shall be fully released, settled, discharged, and compromised 

and all rights, titles, and interests of any holder of such mortgages, deeds of trust, Liens, pledges, 

or other security interests against any property of the Estates shall revert to the Reorganized 

Debtors and their successors and assigns, and the Holder of such Secured Claim (and the applicable 

DIP Agents, ABL FILO Agent, and Tranche B-2 Term Loan Agents) shall be authorized and 

directed, at the sole cost and expense of the Reorganized Debtors, to release any collateral or other 

property of any Debtor (including any cash collateral and possessory collateral) held by such 

Holder (and the applicable DIP Agents, ABL FILO Agent, and Tranche B-2 Term Loan Agents), 

and to take such actions as may be reasonably requested by the Reorganized Debtors or the New 

Debt Agents and New Lenders to evidence the release of such Lien, including the execution, 

delivery, and filing or recording of such releases, provided that if any such party does not so 

execute, deliver, and file or record such releases reasonably promptly upon the reasonable request 

of the Reorganized Debtors, the Reorganized Debtors are hereby authorized to execute and file or 

record such releases on such party’s behalf.  The filing of this Confirmation Order with any federal, 
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state, provincial, or local agency or department shall constitute good and sufficient evidence of, 

but shall not be required to effect, the termination of such Liens. 

L. ISSUANCE OF NEW COMMON EQUITY 

90. In the event of a Restructuring, on the Effective Date, Reorganized GNC Holdings 

shall issue or reserve for issuance all of the New Common Equity in accordance with the terms of 

the Plan and as set forth in the Restructuring Transactions Memorandum.  The issuance of the New 

Common Equity s by Reorganized GNC Holdings for distribution pursuant to the Plan is 

authorized without the need for further corporate action and all of the shares of New Common 

Equity issued or issuable pursuant to the Plan shall be duly authorized, validly issued, fully paid, 

and nonassessable.

M.J. CORPORATE ACTION

91.75. On and after the Effective Date, all actions contemplated by the Plan shall be 

deemed authorized, approved, and, to the extent taken prior to the Effective Date, ratified in all 

respects without the need for any further corporate or limited liability company action, or any 

further action by any stockholders, directors, managers, or members of the Debtors or the 

Reorganized Debtors, including, to the extent applicable depending on whether a Restructuring or 

a Sale Transaction is consummated, (a) the adoption of the New Organizational Documents; (b) 

the selection of the directors, managers, members, and officers for the Reorganized Debtors; (c) 

the execution of and entry into the New Debt Documentation and related documents (including 

the incurrence of indebtedness, provision of guarantees, and granting of liens contemplated 

thereby); (d) the issuance of the New Common Equity; (e) the execution of and entry into the New 

Stockholders Agreement; (f) the consummation of the Restructuring Transactions contemplated 

by the Plan and performance of all actions and transactions contemplated thereby, including, 

without limitation, any actions and transactions contemplated by the Restructuring Transactions 

Case 20-11662-KBO    Doc 1353    Filed 10/08/20    Page 113 of 144



45
US-DOCS\117156933.6
US-DOCS\117156933.7

27106417.1

Memorandum; (g) the rejection, assumption, or assumption and assignment, as applicable, of 

Executory Contracts and Unexpired Leases; (h) the adoption of the Management Incentive Plan; 

and (i) all other acts or actions contemplated or reasonably necessary or appropriate to promptly 

consummate the Restructuring Transactions contemplated by the Plan (whether to occur before, 

on, or after the Effective Date).  On the Effective Date, the appropriate officers, managers, 

members, stockholders, and boards of directors or managers of the Reorganized Debtors shall be 

authorized and directed to issue, execute, file, record, and deliver the agreements, documents, 

securities, deeds, bills of sale, conveyances, releases, and instruments contemplated by the Plan 

(or necessary or desirable to effect the transactions contemplated by the Plan) in the name of and 

on behalf of the Reorganized Debtors.  The authorizations and approvals contemplated in this 

paragraph shall be effective notwithstanding any requirements under any applicable non-

bankruptcy law.

N. DIRECTORS AND OFFICERS; LIABILITY INSURANCE; 
INDEMNIFICATION

92. In the event of a Restructuring, the following paragraphs [92-96] shall apply.

93. As of the Effective Date, the terms of the current members of the board of managers 

of GNC Holdings shall expire and, without further order of the Bankruptcy Court or other 

corporate action by the Debtors or the Reorganized Debtors, the New Board shall be approved in 

the event.

94. The existing officers of the Debtors as of the Effective Date shall remain in their 

current capacities as officers of the Reorganized Debtors, subject to the ordinary rights and powers 

of the New Board to remove or replace them (or to cause them to be removed and replaced) in 

accordance with the New Organizational Documents and any applicable employment agreements 

that are assumed pursuant to the Plan, subject to the Definitive Document Consent Rights.
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95. In accordance with and without altering Article IV.Q of the Plan, (i) on the 

Effective Date the Reorganized Debtors shall be deemed to have assumed all of the Debtors’ D&O 

Liability Insurance Policies (including, without limitation, any “tail policy” and all agreements, 

documents, or instruments related thereto) in effect prior to the Effective Date pursuant to sections 

105 and 365(a) of the Bankruptcy Code, without the need for any further notice to or action, order, 

or approval of the Bankruptcy Court, (ii) confirmation of the Plan shall not discharge, impair, or 

otherwise modify any indemnity obligations assumed by the foregoing assumption of the D&O 

Liability Insurance Policies, and each such indemnity obligation will be deemed and treated as an 

Executory Contract that has been assumed by the Debtors under the Plan as to which no Proof of 

Claim need be filed; (iii) the Debtors and, after the Effective Date, the Reorganized Debtors shall 

retain the ability to supplement such D&O Liability Insurance Policies as the Debtors or 

Reorganized Debtors, as applicable, may deem necessary on terms and at an expense reasonably 

acceptable to the Consenting Creditors; and (iv) for the avoidance of doubt, entry of this 

Confirmation Order will constitute the Bankruptcy Court’s approval of the Reorganized Debtors’ 

foregoing assumption of each of the unexpired D&O Liability Insurance Policies. 

96. On or after the Effective Date, none of the Reorganized Debtors shall terminate or 

otherwise reduce the coverage under any D&O Liability Insurance Policies (including, without 

limitation, any “tail policy” and all agreements, documents, or instruments related thereto) in effect 

on or prior to the Effective Date, with respect to conduct occurring prior thereto, and all current 

and former directors, officers, and managers of the Debtors who served in such capacity at any 

time prior to the Effective Date shall be entitled to the full benefits of any such policies for the full 

term of such policies regardless of whether such current and former directors, officers, and 

Case 20-11662-KBO    Doc 1353    Filed 10/08/20    Page 115 of 144



47
US-DOCS\117156933.6
US-DOCS\117156933.7

27106417.1

managers remain in such positions after the Effective Date, all in accordance with the terms and 

conditions of the D&O Liability Insurance Policies, which shall not be altered.

97. As of the Effective Date, each Reorganized Debtor’s bylaws and other New 

Organizational Documents shall, to the fullest extent permitted by applicable law, provide for the 

indemnification, defense, reimbursement, exculpation, and/or limitation of liability of, and 

advancement of fees and expenses to, current and former managers, directors, officers, equity 

holders, members, employees, accountants, investment bankers, attorneys, other professionals, or 

agents of the Debtors and such current and former managers’, directors’, officers’, equity holders’, 

members’, employees’, accountants’, investment bankers’, attorneys’, other professionals’ and 

agents’ respective Affiliates at least to the same extent as set forth in the Indemnification 

Provisions, against any claims or causes of action whether direct or derivative, liquidated or 

unliquidated, fixed or contingent, disputed or undisputed, matured or unmatured, known or 

unknown, foreseen or unforeseen, asserted or unasserted.  None of the Reorganized Debtors shall 

amend and/or restate its certificate of incorporation, bylaws, or similar organizational document 

after the Effective Date to terminate or adversely affect (1) any of the Indemnification Provisions 

or (2) the rights of such current and former managers, directors, officers, equity holders, members, 

employees, or agents of the Debtors and such current and former managers’, directors’, officers’ 

equity holders’, members’, employees’, and agents’ respective Affiliates referred to in the 

immediately preceding sentence.

O.K. EMPLOYMENT AND BENEFIT ARRANGEMENTS

98.76. Subject to the provisions of the Plan, in the event of a Restructuring or Sale 

Transaction, all Compensation and Benefits Programs shall be treated as Executory Contracts 

under the Plan and deemed assumed or assumed and assigned, as applicable, on the Effective Date 

pursuant to the provisions of sections 365 and 1123 of the Bankruptcy Codeassumed and assigned 
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upon consummation of the Sale Transaction, pursuant to the terms and conditions of the Sale 

Transaction Documents.  All Proofs of Claim filed for amounts due under any Compensation and 

Benefits Program shall be considered satisfied by the applicable agreement and/or program and 

agreement to assume and cure in the ordinary course as provided in the Plan.  In the event of a 

Restructuring, the Restructuring shall not be deemed to trigger any applicable change of control, 

vesting, termination, acceleration or similar provisions set forth in any Compensation and Benefits 

Program assumed pursuant to the terms herein.  No counterparty shall have rights under a 

Compensation and Benefits Program assumed pursuant to the Plan other than those applicable 

immediately prior to such assumption.

P.L. DISCHARGE OF CLAIMS AND TERMINATION OF EQUITY 
INTERESTS; COMPROMISE AND SETTLEMENT OF CLAIMS, EQUITY 
INTERESTS, AND CONTROVERSIES

99.77. The provisions of Article IX.A of the Plan are hereby approved in their entirety.  

This Confirmation Order shall be a judicial determination of the discharge of all Claims and 

Interests subject to the Effective Date occurring, except as otherwise expressly provided in the 

Plan.  The entry of this Confirmation Order shall constitute the Bankruptcy Court’s approval of 

the compromise, resolution, or settlement of all such Claims, Interests, and controversies, as well 

as a finding by the Bankruptcy Court that such compromise or settlement is in the best interests of 

the Debtors, their Estates, and Holders of Claims and Interests and is fair, equitable, and 

reasonable.  

Q.M. RELEASES BY THE DEBTORS

100.78. The provisions of Article IX.B of the Plan are hereby approved in their 

entirety.  Entry of this Confirmation Order shall constitute the Bankruptcy Court’s approval, 

pursuant to Bankruptcy Rule 9019,  of the Debtor Release, which includes by reference each of 

the related provisions and definitions contained in the Plan, and further, shall constitute the 
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Bankruptcy Court’s finding that the Debtor Release is: (a) in exchange for good and valuable 

consideration provided by the Released Parties; (b) a good faith settlement and compromise of the 

Claims released by the Debtor Release; (c) in the best interests of the Debtors and all Holders of 

Claims and Interests; (d) fair, equitable, and reasonable; (e) given and made after due notice and 

opportunity for hearing; and (f) a bar to any of the Debtors, the Reorganized Debtors, or the 

Debtors’ Estates asserting any Claim or Cause of Action released pursuant to the Debtor Release.

R.N. THIRD-PARTY RELEASESBY HOLDERS OF CLAIMS AND EQUITY 
INTERESTS

101.79. The provisions of Article IX.C of the Plan are hereby approved in their 

entirety.  Entry of this Confirmation Order shall constitute the Bankruptcy Court’s approval, 

pursuant to Bankruptcy Rule 9019,  of the Third-Party Release, which includes by reference each 

of the related provisions and definitions contained in the Plan, and, further, shall constitute the 

Bankruptcy Court’s finding that the Third-Party Release is: (a) consensual on the part of the 

Releasing Parties; (b) essential to the Confirmation of the Plan; (c) given in exchange for good and 

valuable consideration provided by the Released Parties; (d) a good-faith settlement and 

compromise of the Claims released by the Third-Party Release; (e) in the best interests of the 

Debtors and their Estates; (f) fair, equitable, and reasonable; (g) given and made after due notice 

and opportunity for hearing; and (h) a bar to any of the Releasing Parties asserting any Claim or 

Cause of Action released pursuant to this Third-Party Release.

S.O. EXCULPATION

102.80. The provisions of Article IX.D of the Plan are hereby approved in their 

entirety.  The Exculpated Parties have, and upon completion of the Plan shall be deemed to have, 

participated in good faith and in compliance with the applicable laws with regard to the solicitation 

of, and distribution of, consideration pursuant to the Plan and, therefore, are not, and on account 
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of such distributions shall not be, liable at any time for the violation of any applicable law, rule, or 

regulation governing the solicitation of acceptances or rejections of the Plan or such distributions 

made pursuant to the Plan.  

T.P. INJUNCTION

103.81. The provisions of Article IX.E of the Plan are hereby approved in their 

entirety.  

U.Q. ASSUMED CONTRACTS AND ASSUMED LIABILITIES; CURE COST; 
“ADEQUATE ASSURANCE”

104.82. The provisions governing the treatment of Executory Contracts and 

Unexpired Leases set forth in Article V of the Plan (including the procedures regarding the 

resolution of any and all disputes concerning the assumption or rejection, as applicable, of such 

Executory Contracts and Unexpired Leases) shall be, and hereby are, approved in their entirety.  

Except as otherwise agreed by the Debtors and the applicable counterparty or counterparties 

pursuant to Article V.B of the Plan, the Cure Cost under each Executory Contract or Unexpired 

Lease shall be as set forth in the Contract/Lease Notice. 

105.83. Entry of this Confirmation Order shall constitute an order approving the 

assumptions or rejections of the Executory Contracts and Unexpired Leases pursuant to sections 

365(a) and 1123 of the Bankruptcy Code and effective on the occurrence of the Effective Date. 

Each Executory Contract and Unexpired Lease assumed pursuant to the Plan or by Bankruptcy 

Court order, and not assigned to a third party (including the Successful Bidder in the event of a 

Sale Transaction) on or prior to the Effective Date, shall re-vest in and be fully enforceable by the 

applicable Reorganized Debtor in accordance with its terms, except as such terms may have been 

modified by order of the Bankruptcy Court.  To the maximum extent permitted by law, assumption 

of any Executory Contract or Unexpired Lease and/or consummation of any other Restructuring 

Case 20-11662-KBO    Doc 1353    Filed 10/08/20    Page 119 of 144



51
US-DOCS\117156933.6
US-DOCS\117156933.7

27106417.1

Transaction under the Plan shall not constitute a breach or default as the result of any provision in 

any Executory Contract or Unexpired Lease that restricts or prevents, or purports to restrict or 

prevent, or would otherwise be breached or deemed breached by, the assumption of such Executory 

Contract or Unexpired Lease or the execution of any other Restructuring Transaction (including 

any “change of control” provision).  For the avoidance of doubt, consummation of any 

Restructuring Transactions shall not be deemed an assignment of any Executory Contract or 

Unexpired Lease of the Debtors, notwithstanding any change in name, organizational form, or 

jurisdiction of organization of any Debtor in connection with the occurrence of the Effective Date.

84. To the extent that any counterparty to a rejected contract or any other contract that 

is not an Assumed Contract has or retains rights under such contract to use trademarks that are 

Purchased Assets (as defined in the Stalking Horse Agreement) pursuant to the Bankruptcy Code 

and any other applicable law, nothing in this Confirmation Order shall extinguish such rights or 

the rights of the Debtors, the Reorganized Debtors or the Assignee (as defined in the Sale Order), 

as assignee of such rights, in respect of such counterparty’s use of such trademarks (including, 

without limitation, any rights to royalty payments that survive the rejection of such contract, which 

such rights have been assigned by the Debtors to the Successful Bidder).  For the avoidance of 

doubt, the Buyer, Designee and Assignee (each as defined in the Sale Order) shall not be liable for 

any rejection damages related to the Debtors’ rejection of such contracts. 

V.R. PROVISIONS GOVERNING DISTRIBUTIONS

106.85. The distribution provisions of Articles IV and V of the Plan shall be, and 

hereby are, approved in their entirety.  The Distribution Agent shall make all Plan Distributions to 

the appropriate Holders of Allowed Claims in accordance with the terms of the Plan.  To the extent 

requested by the Debtors to act as Distribution Agent in respect of any distributions under the Plan, 

the DIP Agents may, in connection with such distributions, conclusively rely on, and shall have 
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no liability whatsoever with respect to, written instructions provided to the DIP Agents by the 

Debtors and/or their professionals in respect of such distributions (including the amount and nature 

of such distributions and other related matters).

107.86. As soon as practicable following the Effective Date, the Tranche B-2 Term 

Loan Administrative Agent shall arrange to deliver or direct the delivery of such distributions to 

or on behalf of the applicable Holders of Tranche B-2 Term Loan Secured Claims in accordance 

with the terms of the Tranche B-2 Term Loan Credit Agreement and this Order.  Delivery of such 

distributions by the Tranche B-2 Term Loan Administrative Agent shall be ratably allocated to the 

Holders of Allowed Tranche B-2 Term Loan Secured Claims.  Notwithstanding anything in the 

Plan to the contrary, and without limiting the exculpation and release provisions of the Plan, the 

Tranche B-2 Term Loan Administrative Agent shall not have any liability to any Entity with 

respect to distributions made or directed to be made by the Tranche B-2 Term Loan Administrative 

Agent, except liability resulting from gross negligence, actual fraud, or willful misconduct of the 

Tranche B-2 Term Loan Administrative Agent or otherwise as set forth in the applicable 

Prepetition Term Documents (as defined in the DIP Orders).  Delivery of the Second Lien Loans 

to holders of Allowed Tranche B-2 Term Loan Secured Claims shall not require such holders to 

sign documentation for delivery and such holders shall be Lenders for all purposes under the 

documentation evidencing the Second Lien Notes, having all of the rights and obligations of a 

Lender thereunder, without need for any further action on their behalf.

108.87. Prior to the Effective Date, the Debtors and their agents shall coordinate 

with the DTC, with the reasonable consent of the Committee and the Ad Hoc Group of Convertible 

Notes (and their successors and assigns if any), and members of the Ad Hoc Group of Convertible 

Notes shall provide such information and take such actions as may be necessary to effectuate the 
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waiver of certain distributions provided to such members of the Ad Hoc Group of Convertible 

Notes pursuant to the Plan.

W.S. POST-CONFIRMATION NOTICES, PROFESSIONAL COMPENSATION, 
AND BAR DATES

1. Notice of Entry of this Confirmation Order and Occurrence of Effective 
Date.

109.88. In accordance with Bankruptcy Rules 2002 and 3020(c), within ten three 

business days of the date of entry of this Confirmation OrderEffective Date, the Debtors shall serve 

the Notice of Confirmation and Effective Date (substantially in the form attached hereto as 

Exhibit B) by United States mail, by first-class postage prepaid, by hand, or by overnight courier 

service to all parties served with the Confirmation Hearing Notice; provided that no notice or 

service of any kind shall be required to be mailed or made upon any Entity to whom the Debtors 

mailed a Confirmation Hearing Notice but received such notice returned marked “undeliverable 

as addressed,” “moved, left no forwarding address” or “forwarding order expired,” or similar 

reason, unless the Debtors have been informed in writing by such Entity, or are otherwise aware, 

of that Entity’s new address.  To supplement the notice described in the preceding sentence, within 

twenty ten days of the date of this Confirmation Order Effective Date the Debtors shall submit for 

publication the Notice of Confirmation and Effective Date once in USA Today, The Wall Street 

Journal, and The Globe and Mail (national editions).  Mailing and publication of the Notice of 

Confirmation and Effective Date in the time and manner set forth in this paragraph shall be good 

and sufficient notice under the particular circumstances and in accordance with the requirements 

of Bankruptcy Rules 2002 and 3020(c), and no further notice is necessary.

110.89. The Notice of Confirmation and Effective Date will shall constitute 

sufficient notice of the entry of this Confirmation Order and the effectiveness of the Plan to filing 
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and recording officers and will shall be a recordable instrument notwithstanding any contrary 

provision of applicable non-bankruptcy law.

2. Bar Date for Administrative Expense Claims.

111.90. The provisions governing the treatment of Allowed Administrative Expense 

Claims set forth in Article II.A of the Plan are approved in their entirety.

112.91. All requests for payment of an Administrative Claim (other than DIP 

Facilities Claims (including DIP Expenses), Cure Costs, Professional Fee Claims, Transaction 

Expenses, or U.S. Trustee quarterly fees payable pursuant to Article II.E of the Plan) that accrued 

on or before the Effective Date that were not otherwise accrued in the ordinary course of business 

must be filed with the Bankruptcy Court and served on the Debtors no later than the Administrative 

Claims Bar Date.  If a Holder of an Administrative Claim (other than DIP Facilities Claims 

(including DIP Expenses), Cure Costs, Professional Fee Claims, Transaction Expenses or U.S. 

Trustee quarterly fees payable pursuant to Article II.E of the Plan) that is required to, but does not, 

file and serve a request for payment of such Administrative Claim by the Administrative Claims 

Bar Date shall be forever barred, estopped and enjoined from asserting such Administrative Claims 

against the Debtors, the Reorganized Debtors and their respective Estates and property and such 

Administrative Claims shall be deemed discharged as of the Effective Date.

3. Professional Compensation.

113.92. The provisions governing professional compensation set forth in Article 

II.A.2 of the Plan are approved in their entirety.  

4. Rejection Damage Claims.

114.93. Unless otherwise provided by a Bankruptcy Court order, any Proofs of 

Claim asserting Claims arising from the rejection of the Executory Contracts and Unexpired 

Leases pursuant to the Plan or otherwise must be filed with the Notice and Claims Agent within 
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thirty (30) days of: (i) the effectiveness of the rejection of the applicable Executory Contract or 

Unexpired Lease, (ii) the entry of any order approving the rejection of an Executory Contract or 

Unexpired Lease, or (iii) in the case of nonresidential real property leases, the Surrendered 

Possession of the property, whichever is later.  Any Proofs of Claim arising from the rejection of 

the Executory Contracts and Unexpired Leases that are not timely filed shall be subject to 

disallowance by further order of the Court upon objection on such grounds.  All Allowed Claims 

arising from the rejection of the Executory Contracts and Unexpired Leases shall constitute 

General Unsecured Claims and shall be treated in accordance with Article III.B of the Plan.

X. EXEMPTIONS FROM SECURITIES LAWS

115. In the event of a Restructuring, the offering, issuance, and distribution of any 

Securities, including the New Common Equity and New Debt in exchange for Claims pursuant to 

Article III of the Plan shall be exempt from, among other things, the registration requirements of 

Section 5 of the Securities Act pursuant to section 1145 of the Bankruptcy Code. Except as 

otherwise provided in the Plan or the governing certificates or instruments, any and all such New 

Common Equity and New Debt so issued under the Plan will be freely tradable under the Securities 

Act by the recipients thereof, subject to: (a) the provisions of section 1145(b)(1) of the Bankruptcy 

Code relating to the definition of an underwriter in Section 2(a)(11) of the Securities Act, and 

compliance with any applicable state or foreign securities laws, if any, and any rules and 

regulations of the SEC, if any, applicable at the time of any future transfer of such Securities or 

instruments; (b) the restrictions, if any, on the transferability of such Securities and instruments 

included in the New Organizational Documents; and (c) any other applicable regulatory approval.

Y.T. EXEMPTIONS FROM CERTAIN TRANSFER TAXES

116.94. To the fullest extent permitted by section 1146(a) of the Bankruptcy Code, 

any transfer from a Debtor to a Reorganized Debtor or to any Entity pursuant to, in contemplation 
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of, or in connection with the Plan or pursuant to: (a) the issuance, distribution, transfer, or exchange 

of any debt, securities, or other interest in the Debtors or the Reorganized Debtors; (b) the creation, 

modification, consolidation, or recording of any mortgage, deed of trust or other security interest, 

or the securing of additional indebtedness by such or other means; (c) the making, assignment, or 

recording of any lease or sublease; or (d) the making, delivery, or recording of any deed or other 

instrument of transfer under, in furtherance of, or in connection with, the Plan, including any deeds, 

bills of sale, assignments, or other instrument of transfer executed in connection with any 

transaction arising out of, contemplated by, or in any way related to the Plan, shall not be subject 

to any U.S. federal, state or local document recording tax, stamp tax, conveyance fee, intangibles, 

or similar tax, mortgage tax, real estate transfer tax, mortgage recording tax, Uniform Commercial 

Code filing or recording fee, regulatory filing or recording fee, or other similar tax or governmental 

assessment, and the appropriate U.S. state or local governmental officials or agents shall forego 

the collection of any such tax or governmental assessment and to accept for filing and recordation 

any of the foregoing instruments or other documents without the payment of any such tax or 

governmental assessment.

Z.U. PRESERVATION OF CAUSES OF ACTION

117.95. In accordance with section 1123(b) of the Bankruptcy Code, but subject to 

the releases set forth in Article IV.R and Article IX of the Plan, all Causes of Action that a Debtor 

may hold against any Entity (other than Causes of Action transferred to the Successful Bidder) 

shall vest in the applicable Reorganized Debtor on the Effective Date.  Thereafter, except as 

otherwise specifically provided in the Plan or the Plan Administrator Agreement, the Reorganized 

Debtors shall have the exclusive right, authority, and discretion to determine and to initiate, file, 

prosecute, enforce, abandon, settle, compromise, release, withdraw, or litigate to judgment any 

such Causes of Action, whether arising before or after the Petition Date, and to decline to do any 
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of the foregoing without the consent or approval of any third party or further notice to or action, 

order, or approval of the Bankruptcy Court.  No Entity may rely on the absence of a specific 

reference in the Plan, the Plan Supplement, or the Disclosure Statement to any specific Cause of 

Action as any indication that the Debtors or Reorganized Debtors will not pursue any and all 

available Causes of Action.  The Debtors and Reorganized Debtors expressly reserve all rights to 

prosecute any and all Causes of Action against any Entity, except as otherwise expressly provided 

in the Plan, and, therefore, no preclusion doctrine, including the doctrines of res judicata, collateral 

estoppel, issue preclusion, claim preclusion, estoppel (judicial, equitable, or otherwise), or laches, 

shall apply to any Cause of Action upon, after, or as a consequence of the Confirmation or the 

occurrence of the Effective Date.

118.96. Notwithstanding anything herein or any provision in the Plan or any order 

entered in these Chapter 11 Cases, as of the Effective Date, the Debtors and Reorganized Debtors 

forever waive, relinquish, and release any and all Causes of Action the Debtors and their Estates 

had, have, or may have against any Released Party.  Notwithstanding anything herein or any 

provision in the Plan or any order entered in these Chapter 11 Cases, as of the Effective Date, the 

Debtors and Reorganized Debtors forever waive, relinquish, and release any and all Causes of 

Action the Debtors and their Estates had, have, or may have , against any Entity (irrespective of 

whether such Entity is a Released Party), that arise under section 547 of the Bankruptcy Code or 

analogous non-bankruptcy law.9

9 As provided in Exhibit C of the Plan Supplement and except as set forth in Section 2.2(i) of the Stalking Horse 
Agreement, the Debtors transferred, among other things, all preference or avoidance claims and actions to the 
Successful Bidder, who released, discharged, and waived all such claims and actions pursuant to the Stalking 
Horse Agreement as of Closing.
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AA.V. PROCEDURES FOR RESOLVING CLAIMS AND DISPUTES

119.97. The procedures for resolving disputed, contingent, and unliquidated Claims 

contained in Article VII of the Plan shall be, and hereby are, approved in their entirety.

BB. RESERVATION OF RIGHTS IN FAVOR OF THE UNITED STATES AND 
ANY STATE.

120. Nothing in this Confirmation Order, the Plan or any implementing plan documents 

(collectively, the “Plan Documents”) discharges, releases, precludes, or enjoins: (1) any liability 

to any Governmental Unit that is not a “claim” as defined in 11 U.S.C. § 101(5) (“Claim”); (2) 

any Claim of a Governmental Unit arising on or after the Effective Date; (3) any police or 

regulatory liability to a Governmental Unit that any Entity would be subject to as the owner or 

operator of property after the Effective Date; or (4) any liability to a Governmental Unit (including 

a Claim) on the part of any Person other than the Debtors or the Reorganized Debtors.  Nor shall 

anything in the Plan Documents: (1) enjoin or otherwise bar a Governmental Unit from asserting 

or enforcing, outside this Court, any liability described in the preceding sentence; (2) enjoin or 

affect any Governmental Unit’s setoff rights under federal law as recognized in section 553 of the 

Bankruptcy Code and recoupment rights, and such rights shall be preserved and are unaffected; 

(3) divest any tribunal of any jurisdiction it may have under police or regulatory law to interpret 

the Plan Documents or to adjudicate any defense asserted under the Plan Documents; or (4) be 

construed as a compromise or settlement of any Claim, liability, cause of action or interest of any 

Governmental Unit.  For the avoidance of doubt, any prepetition Claims of a Governmental Unit 

shall be treated in accordance with the terms of the Plan and this Confirmation Order, and any 

rights and defenses under applicable non-bankruptcy law with respect to the foregoing are fully 

preserved.
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W. FEDERAL AND STATE INTERESTS

98. United States of America.  Notwithstanding any provision to the contrary in the 

Plan, the Plan Supplement, this Order or any implementing Plan documents (collectively, the 

“Documents”), nothing in the Documents shall: (1) discharge, release, enjoin, impair or otherwise 

preclude (a) any liability to the United States that is not a “claim” within the meaning of section 

101(5) of the Bankruptcy Code, (b) any claim of the United States arising after the Confirmation 

Date, or (c) any liability of any entity or person under police or regulatory statutes or regulations 

to any Governmental Unit (as defined by section 101(27) of the Bankruptcy Code) as the owner, 

lessor, lessee or operator of property or rights to property that such entity owns, operates or leases 

after the Confirmation Date; (2) release, nullify, preclude or enjoin the enforcement of any police 

or regulatory power; (3) modify the scope of Bankruptcy Code sections 502, 505 or 1146; (4) 

authorize the assumption, sale, assignment or other transfer of any federal (i) grants, (ii) grant 

funds, (iii) contracts, (iv) property, including but not limited to, intellectual property and patents, 

(v) leases, (vi) agreements, including but not limited to agreements with the Army and Air Force 

Exchange Service, Navy Exchange Service Command or Marine Corps Community Services, or 

other interests of the federal government (collectively, “Federal Interests”) without compliance 

by the Debtors and the Successful Bidder with all terms of the Federal Interests and with all 

applicable non-bankruptcy law; (5) be interpreted to set cure amounts or to require the United 

States to novate, approve or otherwise consent to the assumption, transfer or assignment of any 

Federal Interests; (6) authorize the assumption, transfer or assignment of any governmental (i) 

license, (ii) permit, (iii) registration, (iv) authorization or (v) approval, or the discontinuation of 

any obligation thereunder, without compliance with all applicable legal requirements, obligations 

and approvals under non-bankruptcy laws; (7) confer exclusive jurisdiction to the Bankruptcy 

Court with respect to the Federal Interests, claims, liabilities and Causes of Action, except to the 
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extent set forth in 28 U.S.C. § 1334 (as limited by any other provisions of the United States Code); 

(8) waive, alter or otherwise limit the United States’ property rights with respect to the Federal 

Interests, including but not limited to, inventory, patents, intellectual property, licenses, and data; 

(9) release, exculpate, enjoin, impair or discharge any non-Debtor from any claim, liability, suit, 

right or Cause of Action of the United States; (10) affect any setoff or recoupment rights of the 

United States and such rights are preserved; (11) require the United States to file an administrative 

claim in order to receive payment for any liability described in section 503(b)(1)(B) and (C) 

pursuant to section 503(b)(1)(D) of the Bankruptcy Code; (12) constitute an approval or consent 

by the United States without compliance with all applicable legal requirements and approvals 

under non-bankruptcy law; (13) be construed as a compromise or settlement of any liability, claim, 

Cause of Action or interest of the United States; (14) be deemed to be a waiver of any right interest, 

dividends, or accruals on Plan distributions to which the United States would be entitled under the 

Bankruptcy Code; (15) require rejection damage claims relating to Federal Interests (a) to be filed 

by a deadline other than the later of (i) the Governmental Bar Date (as defined in the Bar Date 

Order) or (ii) thirty days after the effective date of the rejection of such Federal Interest or (b) alter 

the treatment of such rejection claims under the Bankruptcy Code; or (16) enjoin or estop the 

United States from asserting against the Debtors or the Debtors’ estates claims, liabilities and 

obligations assumed by any purchaser that the United States would otherwise be entitled to assert 

against the Debtors and the Debtors’ estates under applicable law.

99. Notwithstanding any provision to the contrary in the Documents, Liens securing 

claims of the United States shall be retained until the claim, with interest, is paid in full.  

Administrative expense claims of the United States allowed pursuant to the Plan or the Bankruptcy 

Code shall accrue interest and penalties as provided by non-bankruptcy law until paid in full.  
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Priority Tax Claims of the United States allowed pursuant to the Plan or the Bankruptcy Code will 

be paid in accordance with Section 1129(a)(9)(C) of the Bankruptcy Code.  To the extent allowed 

Priority Tax Claims (including any penalties, interest or additions to tax entitled to priority under 

the Bankruptcy Code) are not paid in full in cash on the Effective Date, then such Priority Tax 

Claims shall accrue interest commencing on the Effective Date at the rate set forth in Section 511 

of the Bankruptcy Code.  Moreover, nothing shall effect a release, injunction or otherwise preclude 

any claim whatsoever against any Debtor or any of the Debtors’ Estates by or on behalf of the 

United States for any liability arising (a) out of pre-petition or post-petition tax periods for which 

a return has not been filed or (b) as a result of a pending audit or audit that may be performed with 

respect to any pre-petition or post-petition tax period.  Further, nothing shall enjoin the United 

States from amending any claim against any Debtor or any of the Debtors’ Estates with respect to 

any tax liability (a) arising out of pre-petition or post-petition tax periods for which a tax return 

has not been filed or (b) from a pending audit or audit that may be performed with respect to any 

pre-petition or post-petition tax period.  Any liability arising (a) out of pre-petition or post-petition 

tax periods for which a return has not been filed or (b) as a result of a pending audit or audit which 

may be performed with respect to any pre-petition or post-petition tax period shall be paid in 

accordance with sections 1129(a)(9)(A) and (C) of the Bankruptcy Code. Without limiting the 

foregoing but for the avoidance of doubt, nothing contained in the Documents shall be deemed to 

bind the United States to any characterization of any transaction for tax purposes or to determine 

the tax liability of any person or entity, including, but not limited to, the Debtors and the Debtors’ 

estates, nor shall the Documents be deemed to have determined the federal tax treatment of any 

item, distribution, or entity, including the federal tax consequences of this Plan, nor shall anything 

in the Documents be deemed to have conferred jurisdiction upon the Bankruptcy Court to make 
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determinations as to federal tax liability and federal tax treatment except as provided under section 

505 of the Bankruptcy Code.

121.100. Texas Comptroller of Public Accounts.  Within sixty (60) days after the 

Effective Date, the Reorganized Debtors shall file with the Texas Comptroller of Public Accounts 

(the “Texas Comptroller”) any property reports for 2020 relating to any unclaimed property (the 

“Texas Unclaimed Property”) as required under Texas Property Code, Title 6, Chapters 72-76 

and other applicable Texas laws (the “Texas Unclaimed Property Laws”).  With respect to any 

such Texas Unclaimed Property, the Texas Comptroller will not seek payment of any interest or 

penalty by the Debtors or the Reorganized Debtors.  The Texas Comptroller may file or amend 

any Proofs of Claim in accordance with the terms of the Plan in these Chapter 11 Cases following 

the Effective Date as a result of the filing of any property reports pursuant to the terms set forth in 

the Plan. The rights and defenses of the Debtors and Reorganized Debtors with respect to any 

allegations and claims asserted against the Debtors and Reorganized Debtors arising from or 

relating to Texas Unclaimed Property are hereby reserved.

101. Texas Taxing Authorities.  With respect to the claims of the Local Texas Tax 

Authorities (as defined in the Final DIP Order) for taxes owed on the Closing Stores (as defined 

in the Final Order Granting Debtors’ Motion for Interim and Final Orders (A) Approving 

Procedures for Store Closing Sales, (B) Authorizing Customary Bonuses to Managers of Stores, 

(C) Authorizing Assumption of the Consulting Agreements and (D) Granting Related Relief 

[Docket No. 496] (the “Final Store Closing Order”)), the Local Texas Tax Authorities shall 

retain their liens on funds reserved as set forth in paragraph 39 of the Final Store Closing Order.  

All parties’ rights and responsibilities under paragraph 39 of the Final Store Closing Order and 

paragraph 47 of the Sale Order shall continue in accordance with the terms therein.
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Notwithstanding anything in the Plan or this Confirmation Order to the contrary: 

102. Mississippi Department of Revenue (the “MDOR”).  Notwithstanding anything 

in the Plan or this Confirmation Order to the contrary:

a. the MDOR’s setoff rights under section 553 of the Bankruptcy Code and 
recoupment rights are preserved; provided, however, that the MDOR shall 
have no right to set off prepetition vis-à-vis postpetition amounts and vice 
versa;

b. the MDOR shall not be required to file any proofs of claim or requests for 
payment in the  Chapter 11 Cases for any Administrative Claims for the 
liabilities described in section 503(b)(1)(B) and (C) of the Bankruptcy 
Code, the Debtors, Reorganized Debtors or Plan Administrator, as 
applicable, shall timely submit returns for all taxes due or coming, as 
required under applicable Mississippi state law;

c. to the extent the MDOR’s Allowed Priority Tax Claims, if any, are not paid 
in full in cash on the Effective Date, such Allowed Priority Tax Claims 
shall, at a minimum, be paid by regular, quarterly installment payments in 
cash over a period not to exceed five years after the date of the order for 
relief under section 301 of the Bankruptcy Code, all as required section 
1129(a)(9)(C) of the Bankruptcy Code, along with non-bankruptcy interest 
in accordance with sections 511 and 1129(a)(9)(C) of the Bankruptcy Code 
and Mississippi state law, as applicable; 

d. the Chapter 11 Cases shall have no effect on the MDOR’s rights as to non-
Debtor third parties;  

e. the MDOR may timely amend any timely filed Proof of Claim against any 
Debtor after the governmental Claims Bar Date, or the Effective Date, 
whichever is later, with respect to (a) a pending audit, (b) an audit that may 
be performed, with respect to any pre- or post-petition tax return, or (c) 
within 60 days of the filing of a tax return; provided that the Debtors’, 
Reorganized Debtors’ or Plan Administrator’s rights, as applicable, to 
object to allowance of any Claim filed by MDOR or any amendment of any 
Claim filed by MDOR on any grounds under applicable law are expressly 
reserved;

f. in the event of a default in payment of Allowed Priority Tax Claims of the 
MDOR as provided for in the Plan, the MDOR shall be permitted to send 
written notice of default to the Debtors, Reorganized Debtors or Plan 
Administrator, as applicable, to the address in MDOR’s records and to the 
Plan Administrator; and if such default is not cured within 10 business days 
after such notice of default is mailed, the MDOR may seek relief as may be 
available from the Court; and

Case 20-11662-KBO    Doc 1353    Filed 10/08/20    Page 132 of 144



64
US-DOCS\117156933.6
US-DOCS\117156933.7

27106417.1

g. for the avoidance of doubt, nothing in this Confirmation Order or the Plan 
shall affect or relieve the Debtors’, Reorganized Debtors’ or Plan 
Administrator’s obligations, as applicable, to timely submit returns under 
applicable Mississippi state law either prior to or after the Effective Date, 
in accordance therewith.

CC.X. EFFECTIVENESS OF ALL ACTIONS

122.103. All actions authorized to be taken pursuant to the Plan shall be effective on, 

prior to, or after the Effective Date pursuant to this Confirmation Order, without further application 

to, or order of the Court, or further action by the respective officers, directors, managers, members, 

or stockholders of the Debtors or Reorganized Debtors and with the effect that such actions had 

been taken by unanimous action of such officers, directors, managers, members, or stockholders.

123.104. This Confirmation Order shall constitute all approvals and consents 

required, if any, by the laws, rules, and regulations of all states and any other governmental 

authority with respect to the implementation or consummation of the Plan and any documents, 

instruments, or agreements, and any amendments or modifications thereto, and any other acts and 

transactions referred to in or contemplated by the Plan, the Plan Supplement, the Disclosure 

Statement, the New Debt Documentation, the New Organizational Documents, and any other 

documents, instruments, securities, or agreements, and any amendments or modifications thereto.

DD.Y. CONFLICTS

124.105. To the extent that any provision of the Disclosure Statement, or any order 

entered prior to Confirmation (for the avoidance of doubt, not including this Confirmation Order) 

referenced in the Plan (or any exhibits, appendices, supplements, or amendments to any of the 

foregoing), conflict with or are in any way inconsistent with any provision of the Plan, the Plan 

shall govern and control.  To the extent that any provision of the Plan conflicts with or is in any 

way inconsistent with any provision of this Confirmation Order, this Confirmation Order shall 

govern and control.
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EE.Z. RESERVATION OF RIGHTS

125.106. None of the filing of the Plan, any statement or provision contained in the 

Plan, or the taking of any action by any Debtor with respect to the Plan, the Disclosure Statement, 

or the Plan Supplement shall be or shall be deemed to be an admission or waiver of any rights of 

any Debtor with respect to the Holders of Claims or Interests prior to the Effective Date.

FF.AA. TERM OF INJUNCTIONS OR STAYS

126.107. Unless otherwise provided in the Plan or in this Confirmation Order, all 

injunctions or stays in effect in the Chapter 11 Cases pursuant to sections 105 or 362 of the 

Bankruptcy Code or any order of the Bankruptcy Court and existing on the Confirmation Date 

(excluding any injunctions or stays contained in the Plan or this Confirmation Order) shall remain 

in full force and effect until the Effective Date.  All injunctions or stays contained in the Plan or 

this Confirmation Order shall remain in full force and effect in accordance with their terms.

GG.BB. NONSEVERABILITY OF PLAN PROVISIONS UPON 
CONFIRMATION

127.108. This Confirmation Order shall constitute a judicial determination and shall 

provide that each term and provision of the Plan, as it may have been altered or interpreted in 

accordance with the foregoing, is: (a) valid and enforceable pursuant to its terms; (b) integral to 

the Plan and may not be deleted or modified without the consent of the Debtors and Required 

Consenting Parties prior to the Effective Date and the Reorganized Debtors after the Effective 

Date; and (c) nonseverable and mutually dependent.

HH.CC. AUTHORIZATION TO CONSUMMATE

128.109. The Debtors are authorized to consummate the Plan at any time after the 

entry of this Confirmation Order subject to the satisfaction or waiver (with the consent of the 
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applicable parties and in accordance with Article VIII.B of the Plan) of the conditions precedent 

to the Effective Date set forth in Article VIII.A of the Plan.

II.DD. EFFECT OF NON-OCCURRENCE OF CONDITIONS TO THE 
EFFECTIVE DATE

129.110. If the Effective Date does not occur on or before the Outside Date (as 

defined in the Restructuring Support Agreement, and which may be extended or waived in 

accordance with the terms of the Restructuring Support Agreement), then: (a) the Plan shall be 

null and void in all respects; (b) any settlement or compromise embodied in the Plan, assumption 

or rejection of Executory Contracts or Unexpired Leases effected under the Plan, and any 

document or agreement executed pursuant to the Plan shall be deemed null and void; and 

(c) nothing contained in the Plan, this Confirmation Order, or the Disclosure Statement shall: 

(i) constitute a waiver or release of any Claims, Interests, or Causes of Action; (ii) prejudice in any 

manner the rights of the Debtors or any other Entity; or (iii) constitute an admission, 

acknowledgement, offer, or undertaking of any sort by the Debtors or any other Entity.

JJ.EE. RETENTION OF JURISDICTION

130.111. Notwithstanding the entry of this Confirmation Order and the occurrence of 

the Effective Date, except to the extent set forth herein and in the Plan, the Bankruptcy Court shall 

retain exclusive jurisdiction over all matters arising out of, or related to, the Chapter 11 Cases and 

the Plan pursuant to sections 105(a) and 1142 of the Bankruptcy Code, including those matters set 

forth in Article X of the Plan.

KK.FF. DISSOLUTION OF COMMITTEE

131.112. Except to the extent specifically referenced in the Plan, on the Effective 

Date, the Committee shall dissolve automatically, and the current and former members of the 

Committee shall be released and discharged from all rights and duties arising from, or related to, 
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the Chapter 11 Cases; provided that the Committee shall continue in existence, and retention of its 

Retained Professionals shall remain in effect, each solely to the extent necessary to file and 

prosecute final requests for allowance and payment of Professional Fee Claims of such Retained 

Professionals.

LL.GG. CLOSING OF CASES

132.113. On and after the Effective Date, the Reorganized Debtors shall be 

authorized, subject to compliance with Bankruptcy Rule 3022 and any applicable order of the 

Court, at any time to submit an order or separate orders to the Court under certification of counsel 

closing any of the Chapter 11 Cases (once closed, the “Closed Cases”) and changing the caption 

of the Chapter 11 Cases  accordingly effective as of the date of such order of the Court.  

Notwithstanding anything to the contrary in the foregoing or the Plan, matters concerning Claims 

may be heard and adjudicated in a non-Closed Case regardless of whether the applicable Claim is 

against a Debtor in a Closed Case; provided that each Debtor shall remain responsible for making 

payments of quarterly fees due and owing to the U.S. Trustee pursuant to 28 U.S.C. § 1930(a)(6) 

in accordance with the terms of the Plan and this Confirmation Order, up to and including the date 

such Closed Case is closed; provided, further, that nothing herein shall authorize the closing of 

any case nunc pro tunc to a date that precedes the date any such order is entered.  Any request for 

nunc pro tunc relief shall be made on motion served on the U.S. Trustee and the Court shall rule 

on such request after notice and a hearing.  Upon the filing of a motion to close the last Chapter 

11 Case of the Debtors, the Reorganized Debtors shall file a final report with respect to all of the 

Chapter 11 Cases pursuant to Local Rule 3022-1(c).
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MM.HH. FINAL ORDER

133.114. This Confirmation Order is a Final Order and the period in which an appeal 

or any motion seeking to stay or alter the effectiveness hereof must be filed shall commence upon 

entry hereof.

NN.II. WAIVER OF STAY; BINDING EFFECT

134.115. Any applicable stay of effectiveness provided in Bankruptcy Rules 3020(e), 

6004(h), and 7062, Federal Rule of Civil Procedure 62(a), or otherwise shall not apply to this 

Confirmation Order and (a) this Confirmation Order shall be effective and enforceable 

immediately upon its entry and (b) subject to the occurrence of the Effective Date, the provisions 

of the Plan shall be immediately effective and enforceable and deemed binding upon any Holder 

of a Claim against or Equity Interest in the Debtors, such Holder’s respective successors and 

assigns (whether or not the Claim or Equity Interest of such Holder is Impaired under the Plan, 

whether or not such Holder has accepted the Plan, and whether or not such Holder is entitled to a 

distribution under the Plan), all Entities that are party or subject to the settlements, compromises, 

releases, discharges, and injunctions described in the Plan, each Entity acquiring property under 

the Plan, and any and all non-Debtor counterparties to executory contracts, unexpired leases, and 

any other prepetition agreements.  The Debtors are authorized to consummate the Plan at any time 

after the entry of this Confirmation Order, subject to satisfaction or waiver (with the consent of 

the applicable parties in accordance with Article VIII.B of the Plan) of the conditions precedent to 

the Effective Date set forth in Article VIII of the Plan.  Pursuant to section 1142(a) of the 

Bankruptcy Code, the Plan, the Plan Supplement, and this Confirmation Order shall apply and be 

enforceable notwithstanding any otherwise applicable nonbankruptcy law.
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EXHIBIT A

Plan
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EXHIBIT B

Notice of Confirmation and Effective Date
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

GNC HOLDINGS, INC., et al.,

Debtors.51

)
)
)
)
)
)
)
)

Chapter 11

Case No. 20-11662 (KBO)

(Jointly Administered)

Re: Docket No.

NOTICE OF (A) ENTRY OF ORDER CONFIRMING AND 
(B) EFFECTIVE DATE OF FOURTH SIXTH AMENDED JOINT CHAPTER 11 

PLAN OF REORGANIZATION OF GNC HOLDINGS, INC. AND ITS 
DEBTOR AFFILIATES UNDER CHAPTER 11 OF THE BANKRUPTCY CODE

PLEASE TAKE NOTICE OF THE FOLLOWING:

1. Confirmation of the Plan.  On [  ], 2020, the United States Bankruptcy Court 
for the District of Delaware (the “Bankruptcy Court”) entered an order (the “Confirmation 
Order”) confirming the Fourth Sixth Amended Joint Chapter 11 Plan of Reorganization of GNC 
Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 of the Bankruptcy Code [Docket No. 
1347] (as modified or amended, the “Plan”), in the Chapter 11 Cases of the above-captioned 
debtors and debtors-in-possession (collectively, the “Debtors”).  Unless otherwise defined in this 
Notice, capitalized terms and phrases used herein have the meanings given to them in the Plan and 
the Confirmation Order.  This Notice is intended solely to provide notice of the entry of the 
Confirmation Order and it does not, and shall not be construed to, limit, modify or interpret any of 
the provisions of the Confirmation Order.  The following paragraphs identify some of the 
provisions of the Confirmation Order for the convenience of creditors; however, creditors should 
refer to the full text of the Confirmation Order and should not rely upon the summary provided 
below.

2. Effective Date of the Plan.  On October [__[  ], 2020, the Effective Date of the 
Plan occurred.  All conditions precedent to the Effective Date enumerated in Article VIII of the 

51 The debtors in these chapter 11 cases, along with the last four digits of each debtor’s United States federal tax 
identification number, if applicable, or other applicable identification number, are:  GNC Holdings, Inc. (6244); 
GNC Parent LLC (7572); GNC Corporation (5170); General Nutrition Centers, Inc. (5168); General Nutrition 
Corporation (4574); General Nutrition Investment Company (3878); Lucky Oldco Corporation (7141); GNC 
Funding, Inc. (7837); GNC International Holdings, Inc. (9873); GNC China Holdco, LLC (0004); GNC 
Headquarters LLC (7550); Gustine Sixth Avenue Associates, Ltd. (0731); GNC Canada Holdings, Inc. (3879); 
General Nutrition Centres Company (0939); GNC Government Services, LLC (2226); GNC Puerto Rico 
Holdings, Inc. (4559); and GNC Puerto Rico, LLC (7234).  The debtors’ mailing address is 300 Sixth Avenue, 
Pittsburgh, Pennsylvania 15222.
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Plan were satisfied or waived in accordance with the Plan as of October [__[  ], 2020.  Pursuant 
to the Confirmation Order and the Plan, the releases, exculpation, and injunction provisions set 
forth in Article IX of the Plan are now in full force and effect.

3. Convenience Class Election Deadline.  The last date for Holders of Allowed 
Claims in Class 4 to elect to have such Claims reclassified as Class 4A Convenience Class Claims 
is [______  ] (i.e., thirty calendar days after the Effective Date).  A Class 4A Convenience Class 
Claim is a General Unsecured Claim that is either (a) an Allowed Claim in an amount that is equal 
to or less than $50,000 or (b) an Allowed Claim in an amount that is greater than $50,000, but with 
respect to which the Holder of such Allowed Claim agrees in writing to voluntarily and irrevocably 
reduce the aggregate amount of such Allowed Claim to $50,000 or less.  To elect to have an 
Allowed Claims in Class 4 voluntarily and irrevocably reduced to an amount of $50,000 or less 
and reclassified as a Class 4A Convenience Class Claim pursuant to Article III.B.5.b. of the Plan, 
a Holder of an Allowed Claim in Class 4 should submit a Convenience Class Election Form (a 
form of which is attached hereto as Exhibit 1) online at cases.primeclerk.com/gnc by no later 
than [_____] at 11:59 p.m. (prevailing Eastern Time).] 

4. Bar Dates.

a.  Fee Claims.  All final requests for payment of Professional Fee Claims for 
services rendered and reimbursement of expenses incurred prior to the Effective Date must be 
Filed no later than 45 days after the Effective Date. Objections to any final requests for payment 
of Professional Fee Claims must be filed no later than 20 days from the date of the filing of such 
final requests for payment of Professional Fee Claims.  The Bankruptcy Court shall determine the 
Allowed amounts of such Professional Fee Claims after notice and a hearing in accordance with 
the procedures established by the Bankruptcy Code, the Bankruptcy Rules, and prior Bankruptcy 
Court orders.  The Reorganized Debtors shall pay Professional Fee Claims owing to the Retained 
Professionals in Cash to such Retained Professionals in the amount the Bankruptcy Court Allows 
from funds held in the Professional Fee Escrow Account, as soon as reasonably practicable after 
such Professional Fee Claims are Allowed by entry of an order of the Bankruptcy Court; provided 
that the Debtors’ and the Reorganized Debtors’ obligations to pay Allowed Professional Fee 
Claims shall not be limited or deemed limited to funds held in the Professional Fee Escrow 
Account.  To the extent that funds held in the Professional Fee Escrow Account are insufficient to 
satisfy the Allowed amount of Professional Fee Claims owing to the Retained Professionals, the 
Reorganized Debtors shall pay such amounts within ten (10) Business Days of entry of the order 
approving such Professional Fee Claims.

b. Administrative Claims.  All requests for payment of an Administrative 
Claim (other than DIP Facilities Claims (including DIP Expenses), Cure Costs, Professional Fee 
Claims, Transaction Expenses, or U.S. Trustee quarterly fees payable pursuant to Article II.E of 
the Plan) that accrued on or before the Effective Date that were not otherwise accrued in the 
ordinary course of business must be filed with the Bankruptcy Court and served on the Debtors no 
later than the date that is the 30th day after the Effective Date (the “Administrative Claims Bar 
Date”).  
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If a Holder of an Administrative Claim (other than DIP Facilities Claims (including 
DIP Expenses), Cure Costs, Professional Fee Claims, Transaction Expenses, or U.S. Trustee 
quarterly fees payable pursuant to Article II.E of the Plan) that is required to, but does not, file and 
serve a request for payment of such Administrative Claim by the Administrative Claims Bar Date 
shall be forever barred, estopped and enjoined from asserting such Administrative Claims against 
the Debtors, the Reorganized Debtors and their respective Estates and property and such 
Administrative Claims shall be deemed discharged as of the Effective Date.

c. Rejection Damages Claims.  Unless otherwise provided by a Bankruptcy 
Court order, any Proofs of Claim asserting Claims arising from the rejection of the Executory 
Contracts and Unexpired Leases pursuant to the Plan or otherwise must be filed with the Notice 
and Claims Agent within thirty days after the date of the effectiveness of the rejection of the 
applicable Executory Contract or Unexpired Lease.  Any Proofs of Claim arising from the rejection 
of the Executory Contracts and Unexpired Leases that are not timely filed shall be subject to 
disallowance by further order of the Court upon objection on such grounds.  All Allowed Claims 
arising from the rejection of the Executory Contracts and Unexpired Leases shall constitute 
General Unsecured Claims and shall be treated in accordance with Article III.B of the Plan.

5. Bankruptcy Court Address.  For purposes of Filing requests for payment of 
Administrative Expense Claims and applications for allowance of Professional Fee Claims, the 
address of the Bankruptcy Court is 824 North Market Street, 5th Floor, Wilmington, Delaware 
19801.

6. Notices.  To continue to receive pleadings and other documents filed in the Chapter 
11 Cases pursuant to Bankruptcy Rule 2002, you must file a renewed request to receive documents 
pursuant to Bankruptcy Rule 2002.  Commencing [____]  ], 2020, (i.e., 30 calendar days after 
the Effective Date), the list of Entities receiving documents pursuant to Bankruptcy Rule 2002 will 
be limited to those Entities who have filed such renewed requests (including any Entities that file 
such renewed requests after such date).

7. Copies of Confirmation Order.  Copies of the Confirmation Order, the Plan, and 
any pleadings filed in these Chapter 11 Cases may be obtained by (a) visiting the Debtors’ 
restructuring website at https://cases.primeclerk.com/GNC; (b) sending an email to 
gncinfo@primeclerk.com; and/or (c) calling the Debtors’ restructuring hotline at +1.844.974.2132 
(or +1.347.505.7137 for international calls).  The Confirmation Order and the Plan may also be 
examined by any party in interest during normal business hours at the Office of the Clerk of the 
Court, United States Bankruptcy Court, 824 Market Street, 5th Floor, Wilmington, Delaware 
19801.  You may also obtain copies of the Confirmation Order or of any pleadings filed in these 
Chapter 11 Cases for a fee at http://www.deb.uscourts.gov.
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YOUNG CONAWAY STARGATT & 
TAYLOR, LLP

/s/ [DRAFT]                                              .
Michael R. Nestor (No. 3526)
Kara Hammond Coyle (No. 4410)
Andrew L. Magaziner (No. 5426)
Joseph M. Mulvihill (No. 6061)
Rodney Square
1000 North King Street
Wilmington, Delaware 19801
Telephone: (302) 571-6600
Facsimile: (302) 571-1253
Email: mnestor@ycst.com

kcoyle@ycst.com
                       amagaziner@ycst.com
                       jmulvihill@ycst.com

LATHAM & WATKINS LLP
Richard A. Levy (admitted pro hac vice)
Caroline A. Reckler (admitted pro hac vice)
Asif Attarwala (admitted pro hac vice)
Brett V. Newman (admitted pro hac vice)
330 North Wabash Avenue, Suite 2800
Chicago, Illinois 60611
Telephone: (312) 876-7700
Facsimile:  (312) 993-9767
Email: richard.levy@lw.com

caroline.reckler@lw.com
asif.attarwala@lw.com

                        brett.newman@lw.com

- and -

George A. Davis (admitted pro hac vice)
Andrew C. Ambruoso (admitted pro hac vice)
Jeffrey T. Mispagel (admitted pro hac vice)
885 Third Avenue
New York, New York 10022
Telephone: (212) 906-1200
Facsimile:  (212) 751-4864
Email: george.davis@lw.com

andrew.ambruoso@lw.com
                        jeffrey.mispagel@lw.com
                       

Counsel for Debtors and Debtors in Possession
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Exhibit 1

Convenience Class Election Form
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
GNC HOLDINGS, INC., et al., 
 
  Debtors.1 

 

) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 20-11662 (KBO) 
 
(Jointly Administered) 
 

 

DEBTORS’ (A) MEMORANDUM OF LAW  
IN SUPPORT OF CONFIRMATION OF THE SIXTH AMENDED  

JOINT CHAPTER 11 PLAN OF REORGANIZATION OF GNC HOLDINGS, INC. 
AND ITS DEBTOR AFFILIATES UNDER CHAPTER 11 OF THE BANKRUPTCY 

CODE AND (B) OMNIBUS REPLY TO OBJECTIONS TO CONFIRMATION 
 
 

                                                 
1  The debtors in these Chapter 11 Cases, along with the last four digits of each debtor’s United States federal tax 

identification number, if applicable, or other applicable identification number, are:  GNC Holdings, Inc. (6244); 
GNC Parent LLC (7572); GNC Corporation (5170); General Nutrition Centers, Inc. (5168); General Nutrition 
Corporation (4574); General Nutrition Investment Company (3878); Lucky Oldco Corporation (7141); GNC 
Funding, Inc. (7837); GNC International Holdings, Inc. (9873); GNC China Holdco, LLC (0004); GNC 
Headquarters LLC (7550); Gustine Sixth Avenue Associates, Ltd. (0731); GNC Canada Holdings, Inc. (3879); 
General Nutrition Centres Company (0939); GNC Government Services, LLC (2295); GNC Puerto Rico 
Holdings, Inc. (4559); and GNC Puerto Rico, LLC (7234).  The debtors’ mailing address is 300 Sixth Avenue, 
Pittsburgh, Pennsylvania 15222. 
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PRELIMINARY STATEMENT 

1. Less than four months after entering chapter 11, the Debtors are prepared, with the 

support of all their major constituents, to confirm the Sixth Amended Joint Chapter 11 Plan of 

Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 of the 

Bankruptcy Code [Docket No. 1347] (as may be amended, supplemented or modified from time 

to time, the “Plan”).2  The Debtors filed these chapter 11 cases with a Restructuring Support 

Agreement executed by substantially all of their secured lenders—more than 92% of the Debtors’ 

Prepetition Tranche B-2 Term Loan Lenders and 87% of the Prepetition ABL/FILO Lenders.  

During the chapter 11 cases, and as contemplated by the Restructuring Support Agreement, the 

Debtors proceeded down a dual-track path, simultaneously pursuing both a standalone 

restructuring and a section 363 sale to maximize the value of the Debtors’ estates. 

2. After an extensive marketing process, that value-maximizing transaction proved to 

be the sale of substantially all of the Debtors’ assets to Harbin Pharmaceutical Group Holding Co., 

Ltd (the “Sale”), which closed on October 7, 2020.  See Notice of Sale Closing [Docket No. 1338].  

The Debtors are happy to see that the GNC business will continue and that nearly all of their 

employees have received offers of employment with the go-forward business.  With the Sale now 

consummated, the Plan provides for the winddown of the Debtors and the distribution of the Sale 

Proceeds as contemplated by the Plan and Sale Documents. 

3. By virtue of the Settlement Motion and related Plan Support Agreement, the 

Debtors have also obtained the support of their primary unsecured constituents—the Ad Hoc 

Group of Convertible Notes and the Committee—through a global settlement that the parties 

                                                 
2  Capitalized terms used but not defined in this Memorandum of Law have the meanings assigned in the Plan. 
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agreed to in connection with the Sale and the Plan (the “Global Settlement”), memorialized in the 

Plan Support Agreement executed by the Ad Hoc Group of Convertible Notes and the Committee.3  

Thus, the Plan embodies a consensual resolution of an array of litigable issues that could have 

sidetracked these cases, driving up their expense by multiples and damaging the Debtors’ business.  

It is, then, unsurprising—but validating—that the Plan enjoys overwhelming support from the 

Debtors’ voting creditors.  100% of voting Holders in Class 3 voted to accept the Plan, and 87.84% 

of voting Holders in Class 4 (holding 97.55% of the Class 4 Claims) voted to accept the Plan.  

With these votes in hand, the Debtors now seek confirmation of the Plan.   

4. This Memorandum of Law, in support of confirmation of the Plan, presents an 

analysis of the issues regarding confirmation of the Plan pursuant to section 1129 of title 11 of the 

United States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy Code”).  As provided in detail 

below, in the Voting Report, and in the Confirmation Declarations,4 the Plan satisfies the 

requirements for confirmation set forth in section 1129 of the Bankruptcy Code and enjoys 

overwhelming support among the Debtors’ creditors that timely submitted a ballot.   

5. The Committee filed a reservation of rights [Docket No. 1340] with respect to 

Confirmation based on certain issues that remain, in the Committee’s eyes, unresolved.  The 

Debtors are working cooperatively and diligently with the Committee to expeditiously address the 

Committee’s issues, which the Debtors understand are: 

                                                 
3  See Motion of Debtors for Order Approving (A) Global Settlement, (B) Stalking Horse Agreement Amendment, 

and (C) Plan Support Agreement [Docket No. 1235]. 

4  As used herein, the Declaration of Gregory Berube in Support of Confirmation of the Sixth Amended Joint 
Chapter 11 Plan of Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 of the 
Bankruptcy Code, the Declaration of Robert A. Del Genio in Support of Confirmation of the Sixth Amended Joint 
Chapter 11 Plan of Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates Under Chapter 11 of the 
Bankruptcy Code, and the Declaration of Amy B. Lane, Independent Director of GNC Holdings, Inc., in Support 
of Confirmation of the Sixth Amended Joint Chapter 11 Plan of Reorganization of GNC Holdings, Inc. and Its 
Debtor Affiliates Under Chapter 11 of the Bankruptcy Code (the “Independent Director Declaration”), 
collectively, are referred to as the “Confirmation Declarations.” 
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a) the mechanics related to distributions to Class 4 under the Plan (but see 
Article VI of the Plan, where the Debtors have incorporated the 
Committee’s comments with respect to distribution mechanics); 

b) the final form of the Confirmation Order (but see Docket No. 1265 for a 
proposed form of Confirmation Order filed on September 29, 2020; the 
Debtors have not since received any comments from the Committee); 

c) the final form of the Wind-Down Budget (but see Exhibit D of the Notice 
of Filing of Certain Revised Exhibits to Plan Supplement for a revised 
Wind-Down Budget, which incorporates the Committee’s comments); and 

d) adequate funding for Priority and Administrative Claims (but see paragraph 
72 herein). 

6. The Debtors remain confident and hopeful that they will reach a resolution with the 

Committee.  The Debtors received eight other filed objections/reservations and various informal 

comments with respect to the Plan.  A chart summarizing all objections and comments, and their 

resolution or status, is attached hereto as Exhibit A.  The Debtors have consensually resolved, or 

expect to consensually resolve, all but one of the objections and comments.  As to that objection 

(from Mr. Ozzie Gooding III), the Debtors submit that the objection should be overruled for the 

reasons set forth herein.  Accordingly, the Debtors submit that the Plan should be confirmed. 

BACKGROUND5 

7. On June 23, 2020 (the “Petition Date”), the Debtors entered into the Restructuring 

Support Agreement with the Consenting Creditors and immediately thereafter filed voluntary 

petitions in this Court commencing the Chapter 11 Cases.  The Debtors continue to manage and 

operate their businesses as debtors-in-possession under sections 1107 and 1108 of the Bankruptcy 

Code.  On June 24, 2020, the Debtors commenced an ancillary proceeding under Part IV of the 

                                                 
5  The factual background regarding the Debtors, including their business operations, their capital and debt 

structures, and the events leading to the filing of these Chapter 11 Cases, is set forth in detail in the Declaration 
of Tricia Tolivar, Chief Financial Officer of GNC Holdings, Inc. in Support of Chapter 11 Petitions and First 
Day Pleadings [Docket No. 21] (the “First Day Declaration”).   
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Companies’ Creditors Arrangement Act (Canada) in Toronto, Ontario, Canada before the Ontario 

Superior Court of Justice (Commercial List).  On July 7, 2020, the Office of the United States 

Trustee for the District of Delaware appointed the Committee. 

8. By an order dated August 20, 2020 [Docket No. 820], the Court approved the 

Disclosure Statement for Third Amended Joint Chapter 11 Plan of Reorganization of GNC 

Holdings, Inc. and its Debtor Affiliates Under Chapter 11 of the Bankruptcy Code [Docket 

No. 851] (the “Disclosure Statement”) and certain solicitation procedures (the “Solicitation 

Procedures”) in connection with the Third Amended Joint Chapter 11 Plan of Reorganization of 

GNC Holdings, Inc. and its Debtor Affiliates Under Chapter 11 of the Bankruptcy Code [Docket 

No. 849] (the “Solicited Plan”). 

9. On September 28, 2020, as contemplated by the Solicited Plan and the Disclosure 

Statement, the Debtors filed drafts of the documents comprising the Plan Supplement [Docket No. 

1262], as modified by the amendments filed on September 30, 2020 [Docket No. 1303] and 

October 8, 2020 [Docket No. 1349].  The Plan Supplement contains the Rejected Executory 

Contract/Unexpired Lease List, a list of retained Causes of Action, the Sale Transaction 

Documents, documentation for the Second Lien Loans, the Class 4 Notes Term Sheet, the forms 

of the Class 4 Notes, the Wind-Down Budget, the Plan Administrator Agreement, and the identity 

of the Plan Administrator.   

10. On October 7, 2020, the Debtors filed the current Plan, which modified the 

Solicited Plan to incorporate the Global Settlement and certain technical modifications, included 

to address certain formal and informal objections to Confirmation.6  None of the modifications to 

                                                 
6  The Debtors filed the Fourth Amended Joint Chapter 11 Plan of Reorganization of GNC Holdings, Inc. and Its 

Debtor Affiliates Under Chapter 11 of the Bankruptcy Code [Docket No. 1263] on September 29, 2020, and the 
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the Solicited Plan will materially adversely affect the treatment of those Classes of Claims that 

accepted the Solicited Plan.7  Thus, the modifications do not require the Debtors to re-solicit 

acceptances for the Plan.8   

ACCEPTANCE OF THE PLAN BY THE VOTING CLASSES 

11. On October 7, 2020, the Debtors’ notice, claims, and voting agent, Prime Clerk 

LLC (the “Voting and Claims Agent”), filed a report detailing the results of the Plan voting 

process [Docket No. 1350] (the “Voting Report”).  As set forth more fully in the Voting Report, 

the Plan has been accepted overwhelmingly by all creditors in the voting classes—Classes 3 and 

4.9   

12. Holders of Claims and Interests in Class 1 are Unimpaired and conclusively 

presumed to have accepted the Plan and, therefore, are not entitled to vote to accept or reject the 

Plan.  Holders of Claims and Interests in Classes 6 and 7 either are Unimpaired, in which case they 

are conclusively deemed to have accepted the Plan, or Impaired and not entitled to any recovery, 

in which case they are conclusively deemed to have rejected the Plan, and therefore, are not entitled 

to vote to accept or reject the Plan.  Holders of Claims and Equity Interests in Classes 5 and 8 

(together with Holders of Claims in Class 6 and 7, to the extent Impaired under the Plan, the 

                                                 
Fifth Amended Joint Chapter 11 Plan of Reorganization of GNC Holdings, Inc. and Its Debtor Affiliates Under 
Chapter 11 of the Bankruptcy Code [Docket No. 1301] on September 30, 2020. 

7  See 11 U.S.C. § 1127(a) (“The proponent of a plan may modify such plan at any time before confirmation, but 
may not modify such plan so that such plan as modified fails to meet the requirements of sections 1122 and 1123 
of this title.  After the proponent of a plan files a modification of such plan with the court, the plan as modified 
becomes the plan.”) 

8  See Fed. R. Bankr. P. 3019(a); In re Am. Solar King Corp., 90 B.R. 808, 826 (Bankr. W.D. Tex. 1988) (“[I]f a 
modification does not ‘materially’ impact a claimant’s treatment, the change is not adverse and the court may 
deem that prior acceptances apply to the amended plan as well.”). 

9  Holders of Class 4A Claims are Holders of Class 4 Claims that make the Committee Election (after Confirmation) 
to have their Class 4 Claims treated as Class 4A Convenience Claims.  Accordingly, Holders of Class 4A Claims 
have voted to accept the Plan as a result of their Class 4 votes. 
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“Deemed Rejecting Classes” and, together with Classes 3, 4, and 4A, the “Impaired Classes”) 

are Impaired under the Plan, are entitled to no recovery under the Plan, and are therefore 

conclusively deemed to have rejected the Plan pursuant to section 1126(g) of the Bankruptcy Code.  

As discussed below, the Debtors satisfy section 1129(b)’s “cramdown” requirements with respect 

to the Deemed Rejecting Classes, and such deemed rejection should not prevent the Court from 

confirming the Plan. 

THE PLAN SHOULD BE CONFIRMED 

13. To confirm the Plan, the Court must find that the provisions of section 1129 of the 

Bankruptcy Code have been satisfied by a preponderance of the evidence.10  The Debtors submit 

that based on the record of the Chapter 11 Cases, the Voting Report, the Confirmation 

Declarations, and the Debtors’ arguments set forth herein, the applicable burden is clearly satisfied 

and the Plan complies with all relevant sections of the Bankruptcy Code, the Bankruptcy Rules, 

and applicable non-bankruptcy law.  In particular, the Plan fully complies with the requirements 

of sections 1122, 1123, and 1129 of the Bankruptcy Code.  

I. The Plan Complies with the Applicable Provisions of the Bankruptcy Code in 
Accordance with Section 1129(a)(1). 

14. Section 1129(a)(1) of the Bankruptcy Code requires that a plan of reorganization 

comply with the applicable provisions of the Bankruptcy Code.  A principal objective of 

section 1129(a)(1) is to ensure compliance with the sections of the Bankruptcy Code governing 

classification of claims and interests and the contents of a plan.  Consequently, the determination 

                                                 
10  See In re Armstrong World Indus., Inc., 348 B.R. 111, 120 (D. Del. 2006); In re Tribune Co., 464 B.R. 126, 

151-52 (Bankr. D. Del. 2011).  Preponderance of the evidence has been described as just enough evidence to 
make it more likely than not that the fact the claimant seeks to prove is true.  See Grogan v. Garner, 498 U.S. 
279, 286 (1991) (“The preponderance-of-the-evidence standard results in roughly equal allocation of the risk of 
error between litigants.”) (citations omitted).   
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of whether the Plan complies with section 1129(a)(1) requires an analysis of sections 1122 and 

1123 of the Bankruptcy Code.11   

A. The Plan Satisfies the Classification Requirements of Section 1122 of the 
Bankruptcy Code. 

15. The Plan satisfies the classification requirements of section 1122 of the Bankruptcy 

Code.  Section 1122 provides as follows: 

(a) Except as provided in subsection (b) of this section, a plan 
may place a claim or an interest in a particular class only if 
such claim or interest is substantially similar to the other 
claims or interests of such class. 

(b) A plan may designate a separate class of claims consisting 
only of every unsecured claim that is less than or reduced to 
an amount that the court approves as reasonable and 
necessary for administrative convenience.12  

16. Claims or interests in a class need not be identical but should be substantially 

similar in nature to each other.13  The Third Circuit has recognized that plan proponents have 

significant flexibility in placing similar claims into different classes if there is a rational basis to 

do so.14  Courts have identified grounds justifying separate classification, including where 

                                                 
11  See In re S & W Enter., 37 B.R. 153, 158 (Bankr. N.D. Ill. 1984) (determining that the provisions of section 

1129(a)(1) of the Bankruptcy Code are aimed most directly at sections 1122 and 1123); see also S. REP. NO. 95-
989, at 126 (1978); H.R. REP. NO. 95-595, at 412 (1977). 

12  11 U.S.C. § 1122. 

13  In re DRW Prop. Co. 82, 60 B.R. 505, 511 (Bankr. N.D. Tex. 1986). 

14  See John Hancock Mut. Life Ins. Co. v. Route 37 Bus. Park Assocs., 987 F.2d 154, 158–59 (3d Cir. 1993) 
(explaining that a classification is proper as long as each class represents a voting interest “sufficiently distinct 
and weighty to merit a separate voice in the decision whether the proposed reorganization should proceed”). 
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members of a class possess different legal rights15 and where there are good business reasons for 

separate classification.16 

17. The Plan’s classification of Claims and Interests into eight Classes17 satisfies the 

requirements of section 1122 because the Claims and Interests in each Class differ from the Claims 

and Interests in each other Class based on the different rights and attributes of the respective 

holders.18  Thus, valid business, factual, and legal reasons exist for classifying separately the 

various Classes and Interests under the Plan.  Additionally, each of the Claims or Interests in each 

particular Class is substantially similar to the other Claims or Interests in such Class.  Thus, the 

Plan satisfies section 1122 of the Bankruptcy Code. 

B. The Plan Satisfies the Seven Requirements of Section 1123(a) of the 
Bankruptcy Code. 

18. The Plan meets the seven mandatory requirements of section 1123(a) of the 

Bankruptcy Code.  Specifically, section 1123(a) requires that a plan: 

(a) designate classes of claims and interests; 

(b) specify unimpaired classes of claims and interests; 

                                                 
15  In re Kaiser Aluminum Corp., No. 02-10429, 2006 WL 616243, at *5–6 (Bankr. D. Del. Feb. 6, 2006) (permitting 

a classification scheme after consideration of the characteristics of each class and creditors’ legal rights); In re 
Coram Healthcare Corp., 315 B.R. 321, 348 (Bankr. D. Del. 2004) (noting that “Section 1122 . . . provides that 
claims that are not ‘substantially similar’ may not be placed in the same class; it does not expressly prohibit 
placing ‘substantially similar’ claims in separate classes”). 

16  See Aetna Cas. & Sur. Co. v. Clerk of U.S. Bankr. Court (In re Chateaugay Corp.), 89 F.3d 942, 949 (2d Cir. 
1996) (finding that the debtor must have a legitimate reason supported by credible proof to justify separate 
classification of similar, unsecured claims); Frito-Lay, Inc. v. LTV Steel Co., Inc. (In re Chateaugay Corp.), 10 
F.3d 944, 956–57 (2d Cir. 1993) (finding separate classification appropriate because the classification scheme 
had a rational basis; separate classification based on bankruptcy court-approved settlement); In re Magnatrax 
Corp., No. 03-11402, 2003 WL 22807541, at *4 (Bankr. D. Del. Nov. 17, 2003) (permitting separate classification 
based on valid business, factual, and legal reasons). 

17  The Plan contains eight Classes of Claims and Interests, designated as Class 1, Class 3, Class 4, Class 4A, and 
Classes 5 through 8.  There is no Class 2.  See Plan Art. III.   

18  See Plan Art. III. 
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(c) specify treatment of impaired classes of claims and interests; 

(d) provide the same treatment for each claim or interest of a particular class, 
unless the holder of a particular claim or interest agrees to a less favorable 
treatment of such particular claim or interest; 

(e) provide adequate means for implementation of the plan; 

(f) provide for the prohibition of the issuance of nonvoting equity securities 
and provide an appropriate distribution of voting power among the classes 
of securities; and  

(g) contain only provisions that are consistent with the interests of the creditors 
and equity security holders and with public policy with respect to the 
manner of selection of the reorganized company’s officers and directors.19   

19. Article III of the Plan satisfies the first three requirements of section 1123(a) by: 

(a) designating Classes of Claims and Interests, as required by section 1123(a)(1); (b) specifying 

the Classes of Claims and Interests that are Unimpaired under the Plan, as required by 

section 1123(a)(2); and (c) specifying the treatment of each Class of Claims and Interests that is 

Impaired, as required by section 1123(a)(3).  The Plan also satisfies section 1123(a)(4)—the fourth 

requirement—because the treatment of each Claim or Interest within a Class is the same as the 

treatment of each other Claim or Interest within that Class, unless the holder agrees to a less 

favorable treatment on account of its Claim or Interest. 

20. Article IV and various other provisions of the Plan provide adequate means for the 

Plan’s implementation, thus satisfying the fifth requirement, which is set forth in 

section 1123(a)(5) of the Bankruptcy Code.20  Article IV of the Plan and various other provisions 

of the Plan specifically provide for, among other things:  

                                                 
19  11 U.S.C. § 1123(a). 

20  See id. at § 1123(a)(5); Plan Art. IV.  
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• the good-faith compromise and settlement of Claims, Interests, and 

controversies relating thereto;  

• sources of consideration for distributions under the Plan;  

• treatment of Equity Interests in subsidiary Debtors;  

• cancellation of notes, instruments and Equity Interests;  

• payment of certain fees and expenses;  

• authority to undertake corporate actions necessary to effectuate the Plan; 

• rejection, assumption, or assumption and assignment of executory contracts 

and unexpired leases; and  

• authority of the Plan Administrator to wind down and dissolve the Debtors.   

As a result thereof, the requirements of section 1123(a)(5) of the Bankruptcy Code have been 

satisfied. 

21. The sixth requirement of section 1123(a)—that a plan prohibit the issuance of 

nonvoting equity securities—is not applicable.   

22. The seventh requirement of section 1123(a) requires that a plan “contain only 

provisions that are consistent with the interests of creditors and equity security holders and with 

public policy with respect to the manner of selection of any officer, director, or trustee under the 

plan.”21  The Plan and Plan Supplement disclose the Plan Administrator.  The selection of the Plan 

Administrator is consistent with the interests of the creditors and equity security holders and with 

public policy with respect to the manner of selection of the Plan Administrator.  Accordingly, the 

Debtors have satisfied section 1123(a)(7) of the Bankruptcy Code. 

                                                 
21  11 U.S.C. § 1123(a)(7). 
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C. The Discretionary Contents of the Plan Are Appropriate. 

23. Section 1123(b) of the Bankruptcy Code identifies various discretionary provisions 

that may be included in a plan.  For example, a plan may impair or leave unimpaired any class of 

claims or interests, provide for the assumption or rejection of executory contracts or unexpired 

leases,22 provide for “the settlement or adjustment of any claim or interest belonging to the debtor 

or to the estate” or “the retention and enforcement by the debtor, by the trustee, or by a 

representative of the estate appointed for such purpose, of any such claim or interest,”23 provide 

for the sale of substantially all of the property of the estate and for the distribution of the proceeds 

of any such sale,24 “modify the rights of holders of secured claims . . . or . . . unsecured claims, or 

leave unaffected the rights of holders of any class of claims”25 and may “include any other 

appropriate provision not inconsistent with the applicable provisions of [the Bankruptcy Code].”26 

24. Here, the Plan employs various provisions in accordance with section 1123(b)’s 

discretionary authority.  For example, the Plan provides for treatment of Executory Contracts and 

Unexpired Leases,27 provides a structure for allowance and disallowance of Claims,28 sets forth a 

process for distributions under the Plan to holders of Allowed Claims,29 and provides for the 

implementation of release, exculpation, and injunction provisions.30 

                                                 
22  11 U.S.C. § 1123(b)(1), (2). 

23  Id. § 1123(b)(3)(A), (B). 

24  Id. § 1123(b)(4). 

25  Id. § 1123(b)(5). 

26  Id. § 1123(b)(6). 

27  See Plan Art. V. 

28  See Plan Art. VII.A. 

29  See Plan Art. VI. 

30  See Plan Art. IX. 
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D. The Release, Exculpation, Injunction, and Settlement Provisions Are Integral 
Components of the Plan. 

25. Article IX of the Plan provides for releases to Debtors and certain other parties in 

interest, as well as exculpation and injunction provisions prohibiting parties from pursuing Claims 

and causes of action released under the Plan.  The Plan also provides for the settlement of all 

Claims, Interests, Causes of Action, and controversies resolved under its terms.  These provisions 

are proper because, among other things, they are the product of arm’s-length negotiations, are 

supported by substantial consideration provided by the beneficiaries thereof, have been critical to 

obtaining the support of the various constituencies for the Plan, and, as part of the Plan, have 

received overwhelming support from the creditors that voted for the Plan.  The releases, 

exculpation, injunction, and settlement provisions of the Plan are fair and equitable, are given for 

valuable consideration, and are in the best interests of the Debtors and the Chapter 11 Cases.  None 

of these provisions is inconsistent with the Bankruptcy Code, and therefore, the requirements of 

section 1123(b) of the Bankruptcy Code are satisfied.  The principal terms of these provisions of 

the Plan are discussed below. 

1. The Releases 

26. The Plan provides for releases by the Debtors and Third Party Releases for the 

benefit of the Released Parties, including with respect to any claims, interests, damages, remedies, 

causes of action, demands, rights, actions, suits, obligations, liabilities, accounts, defenses, offsets, 

powers, privileges, licenses, liens, indemnities, guaranties, and franchises of any kind or character 

whatsoever, whether known or unknown, foreseen or unforeseen, existing or hereinafter arising, 

contingent or non-contingent, liquidated or unliquidated, secured or unsecured, assertable, directly 

or derivatively, matured or unmatured, suspected or unsuspected, in contract, tort, law, equity, or 

otherwise and also includes (a) all rights of setoff, counterclaim, or recoupment and claims under 
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contracts or for breaches of duties imposed by law; (b) the right to object to or otherwise contest 

Claims or Interests; (c) Avoidance Actions; and (d) such claims and defenses as fraud, mistake, 

duress, and usury, and any other defenses set forth in section 558 of the Bankruptcy Code.31   

27. This Court has jurisdiction to grant the releases under its “related to” jurisdiction 

pursuant to 28 U.S.C. § 1334(b) and the Third Circuit’s decision in Pacor, Inc. v. Higgins,32 

because the releases are integral to the consensual Plan.33  Moreover, as explained below, the 

Debtor Releases and Third Party Releases are proper under section 1123(b)(3)(A) of the 

Bankruptcy Code and applicable case law. 

a. Debtor Releases 

28. Pursuant to Articles IV.R and IX.B of the Plan, the Debtors and Reorganized 

Debtors will forever waive, relinquish, and release any and all Causes of Action the Debtors and 

their Estates had, have, or may have, against (a) any Entity (irrespective of whether such Entity is 

a Released Party) that arise under section 547 of the Bankruptcy Code or analogous non-

bankruptcy law and (b) any Released Party.34 

29. Specifically, the Released Parties are: (a) the Debtors, (b) the Reorganized Debtors, 

(c) the DIP Agents, (d) the DIP Lenders, (e) the ABL FILO Agent, (f) the ABL Revolving Lenders, 

(g) the ABL FILO Term Lenders, (h) the Tranche B-2 Term Loan Agents, (i) the Tranche B-2 

                                                 
31  See Plan Art. IX. 

32  743 F.2d 984 (3d Cir. 1984), rev’d on other grounds. 

33  See Tr. of Hr’g Held on Apr. 20, 2006 at 114, In re Freedom Rings, L.L.C., No. 05-14268 (Bankr. D. Del. May 
9, 2006) [Docket No. 385] (CSS) (“[T]here is a jurisdictional nexus between the proposed releases to non-Debtor 
third parties and the Debtor.  The entire Plan hinges on the releases, and the evidence is uncontroverted that 
without the releases, there is little prospect of confirming a Plan.”). 

34  As provided in Exhibit C of the Plan Supplement and except as set forth in Section 2.2(i) of the Stalking Horse 
Agreement, the Debtors transferred, among other things, all preference or avoidance claims and actions to the 
Successful Bidder, who released, discharged, and waived all such claims and actions pursuant to the Stalking 
Horse Agreement as of Closing. 
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Term Loan Lenders, (j) the members of the Ad Hoc Groups and of the Committee, each in their 

capacity as such, (k) the Successful Bidder, (l) the Committee, and (m) the respective Related 

Persons for each of the foregoing; provided that any holder of a Claim against the Debtors that 

timely elects to “opt-out” of granting releases in accordance with the Solicitation Materials shall 

not be a Released Party.  Each of these parties is a stakeholder and/or a critical participant in the 

Plan process that is typically released from claims of debtors in a chapter 11 plan.   

30. As more fully addressed below, the Debtors submit that the Debtor Releases satisfy 

the principles governing compromises under section 1123(b)(3)(A) of the Bankruptcy Code, as 

well as the Third Circuit Court of Appeals’ PWS test.35   

31. Section 1123(b)(3)(A) of the Bankruptcy Code provides that a plan may “provide 

for . . . the settlement or adjustment of any claim or interest belonging to the debtor or the estate.”  

Compromises and settlements are “a normal part of the process of reorganization.”36  The 

compromise or settlement of time-consuming and burdensome litigation, especially in the 

bankruptcy context, is encouraged and “generally favored in bankruptcy.”37  Specifically in the 

context of a plan, the debtor “can elect to release claims as part of the plan and as part of the fresh 

start, concentrating on the business affairs and forgetting about litigation that may have 

questionable value or no value at all, just to settle past scores of charges and expressions of 

                                                 
35  In re PWS Holding Corp., 228 F.3d 224, 242 (3d Cir. 2000) (approving release by debtor of potential avoidance 

claims because the claims were “of only marginal viability,” “unlikely to have any value,” not worth pursuing, 
and “extinguishment was the approach most likely to provide the greatest possible addition to the bankruptcy 
estate”). 

36  Protective Comm. for Indep. Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424 (1968) 
(quoting Case v. L.A. Lumber Prods. Co., 308 U.S. 106, 130 (1939)).   

37  In re World Health Alts., Inc., 344 B.R. 291, 296 (Bankr. D. Del. 2006); see also In re Penn Cent. Transp. Co., 
596 F.2d 1102 (3d Cir. 1979). 
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discontent.”38  “[T]he debtor should be given considerable latitude in addressing” whether to 

release claims as part of its plan.39   

32. The Third Circuit Court of Appeals has enumerated four factors that should be 

considered in determining whether a compromise should be approved.  The four enumerated 

factors are: “(1) the probability of success in litigation; (2) the likely difficulties in collection; 

(3) the complexity of the litigation involved, and the expense, inconvenience and delay necessarily 

attending it; and (4) the paramount interest of the creditors.”40  The test boils down to whether the 

terms of the proposed compromise fall “within a reasonable range of litigation possibilities.”41   

33. The compromise embodied in the Debtor Releases in the Plan is fair and equitable.  

It represents a compromise that is in the reasonable range of potential litigation outcomes and 

obviates the expense, delay, inconvenience, and uncertainty attendant to any litigation against the 

Released Parties.  The Debtors negotiated the terms of the Debtor Releases in good faith and at 

arm’s length with the Consenting Creditors, the Committee, and the Ad Hoc Group of Convertible 

Notes.42  Accordingly, because the Debtor Releases are in the best interests of the Debtors, their 

                                                 
38  Tr. of Hr’g Held on Jan. 18, 2006 at 44-45, In re AAI Pharma, No. 05-11341 (PJW) (Bankr. D. Del. Feb. 22, 

2006) [Docket No. 893].   

39  Tr. of Hr’g Held on January 18, 2006 at 45, In re AAI Pharma, No. 05-11341. 

40  Meyers v. Martin (In re Martin), 91 F.3d 389, 393 (3d Cir. 1996); accord Will v. Nw. Univ. (In re Nutraquest, 
Inc.), 434 F.3d 639, 644 (3d Cir. 2006) (finding that the Martin factors are useful when analyzing a settlement of 
a claim against the debtor as well as a claim belonging to the debtor); see also TMT Trailer Ferry, Inc., 390 U.S. 
at 424 (1968); In re Marvel Entm’t Group, Inc., 222 B.R. 243 (D. Del. 1998) (proposed settlement held in best 
interest of the estate).   

41  Penn Cent. Transp. Co., 596 F.2d at 1114 (citations omitted). 

42  See In re Spansion, Inc., 426 B.R. at 143 (“The Debtor Releasees were actively involved in negotiating and 
formulating the Plan.  It is a valid exercise of the Debtors’ business judgment to include a settlement of any claims 
it might own against such parties as a discretionary provision of the plan.”); Tr. of Hr’g Held on Jan. 18, 2006 at 
44, In re AAI Pharma, No. 05-11341 (recognizing plan’s debtor releases as the result of good faith negotiations 
among the various plan constituencies).   
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estates, and their creditors, the releases should be approved pursuant to section 1123(b)(3)(A) of 

the Bankruptcy Code and applicable case law in this jurisdiction. 

34. In addition, the Debtor Releases are appropriate under the Third Circuit Court of 

Appeals’ holding in PWS.43  There, the court approved of a debtor releasing potential claims 

against third parties because the claims were “of only marginal viability,” “unlikely to have any 

value,” and not worth pursuing and “extinguishment was the approach most likely to provide the 

greatest possible addition to the bankruptcy estate.”44   

35. Like the debtors in PWS, the Debtors here are not aware of any serious or 

worthwhile claims that they may have against third parties.  As further detailed in the Disclosure 

Statement, in May 2020, the Debtors’ “Special Committee [of independent directors] directed 

Young Conaway to investigate potential claims that the [Debtors] might hold against its directors, 

officers, lenders, stockholders and any other interested parties.”  Disclosure Statement, at 57; see 

also Independent Director Declaration.  “Based on the review of documents provided to the Special 

Committee and the interviews completed by Young Conaway, the Special Committee did not 

uncover any facts, documents, evidence, or circumstantial evidence to suggest that the [Debtors] 

may have a claim against any of its officers, directors, members, lenders, creditors, or other third 

parties arising during the period from 2016 to the present.”  Disclosure Statement, at 58; see also 

Independent Director Declaration. 

                                                 
43  228 F.3d 224. 

44  Id. at 242; see also see In re Aleris Int'l, Inc., No. 09-10478 (BLS), 2010 WL 3492664, at *20 (Bankr. D. Del. 
2010) (pursuant to 11 U.S.C. § 1123(b)(3)(A), a debtor may release claims belonging to the estate if the release 
is, among other things, “a valid exercise of the debtor’s business judgment [and] is fair and reasonable”); In re 
AAIPharma, No. 05-11341 (PJW), Transcript of Confirmation Hearing Before Hon. Peter J. Walsh dated Jan. 
18, 2006 [Docket No. 893], 75 at 44-45 (overruling U.S. Trustee’s objection and approving debtor release of 
potential claims held against third parties because there was no “serious cause of action out there that the debtor 
[was] giving up” and “the debtor should be given considerable latitude in addressing the issue”). 
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36. Thus, the Debtor Releases are the best way to maximize value for the Debtors’ 

estates, and the Debtors should be given considerable latitude in making that decision.  The Debtor 

Releases satisfy the PWS test, and the Debtors have exercised their business judgment with respect 

to the Debtor Releases.  Accordingly, the Debtor Releases should be approved.  The Independent 

Director Declaration provides ample evidentiary support that the Debtor Releases are appropriate, 

and, if necessary, the Debtors will supplement the record at the Confirmation Hearing.   

b. Third Party Releases 

37. The Plan also provides for customary, consensual third-party releases, subject to 

the terms thereof and the Confirmation Order.  Such releases are contained in Article IX.C of the 

Plan (the “Third Party Releases”) and granted by the following parties (collectively, the “Non-

Debtor Releasing Parties”): 

a) the DIP Agents and DIP Lenders; 

b) the ABL FILO Agent and ABL Revolving Lenders; 

c) the Tranche B-2 Term Loan Agents and Tranche B-2 Term Loan Lenders; 

d) the Successful Bidder; 

e) all Holders of Claims against the Debtors that submitted a Ballot voting in 

favor of the Plan; and 

f) all Holders of Claims against the Debtors that submitted a Ballot rejecting 

the Plan and did not affirmatively opt out of the Third Party Releases as 

provided on their respective Ballots. 

Notably, the Non-Debtor Releasing Parties do not include any claimants that (a) are presumed to 

accept the Plan, (b) are deemed to reject the Plan, or (c) abstained from voting on the Plan. 
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38.  “Courts in this jurisdiction have consistently held that a plan may provide for a 

release of third party claims against a non-debtor upon consent of the party affected.”45  In this 

case, the Third Party Releases are consensual and are narrowly tailored in accordance with this 

Court’s ruling in In re Emerge Energy Services such that: (a) Holders of Claims and Interests 

deemed to reject the Plan and (b) Holders of Claims and Interests who do not submit a Ballot are 

not deemed to grant the Third Party Releases.  See 2019 WL 7634308 at *18 (Bankr. D. Del. Dec. 

5, 2019).  Notably, in consideration of this Court’s ruling in Emerge Energy, the Third Party 

Releases have been materially redrafted as compared to their original proposed form and are well 

within the scope of such releases approved by this Court in the past. 

39. Here, all the Non-Debtor Releasing Parties have consented to the Third Party 

Releases: 

a) the DIP Agents and DIP Lenders have consented; 

b) the ABL FILO Agent and ABL Revolving Lenders have consented; 

c) the Tranche B-2 Term Loan Agents and Tranche B-2 Term Loan Lenders 

have consented; 

d) the Successful Bidder has consented; 

e) all Holders of Claims against the Debtors that submitted a Ballot voting in 

favor of the Plan have consented by virtue of their affirmative vote in favor 

of the Plan because the Ballots stated, in bold language surrounded by a 

conspicuous border, right before the section to vote on the Plan, that “[i]f 

                                                 
45  In re Indianapolis Downs, LLC, 486 B.R. 286, 305 (Bankr. D. Del. 2013) (collecting cases); Spansion, 426 B.R. 

at 144 (stating that “a third party release may be included in a plan if the release is consensual”); First Fid. Bank 
v. McAteer, 985 F.2d 114, 118 (3d Cir. 1993) (stating that a consensual third-party release is no different from 
any other contract and does not implicate section 524(e)). 
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you vote to accept the Plan, you shall be deemed to have consented to the 

release provisions set forth in Article IX.C of the Plan”;46 and 

f) all Holders of Claims against the Debtors that submitted a Ballot rejecting 

the Plan and did not affirmatively opt out of the Third Party Releases as 

provided on their respective Ballots have consented by virtue of their 

decision to not opt out of the Third Party Releases on their submitted ballot 

because the ballots stated, in bold language surrounded by a conspicuous 

border, right before the section to vote on the Plan, that “[i]f you do not 

check the check the [opt-out] box … below, you shall be deemed to have 

consented to the release provisions set forth in Article IX.C of the Plan.”47 

40. The Disclosure Statement provided parties-in-interest with timely, sufficient, 

appropriate and adequate notice of the releases, and the Ballots provided parties-in-interest with 

bold, conspicuous, clear, and sufficient notice that (a) a vote in favor of the Plan is a consent to the 

Third Party Release and (b) a vote against the Plan is a consent to the Third Party Release unless 

                                                 
46  See, e.g., In re Akorn, Inc., Case No. 20-11177 (Bankr. D. Del. 2020 Sep. 4, 2020) [Docket No. 673] (confirming 

plan where non-debtor releasing parties included “all Holders of Claims or Interests who vote to accept the Plan”); 
In re Coram Healthcare Corp., 315 B.R. 321, 336 (Bankr. D. Del. 2004) (holding that creditors who voted to 
accept the plan are bound by the releases); In re Zenith Elecs. Corp., 241 B.R. 92, 111 (Bankr. D. Del. 1999) 
(same). 

47  See, e.g., In re Emerge Energy Services LP, et al., Case No. 19-11563 (Bankr. D. Del. Dec. 18, 2019) [Docket 
No. 721] (confirming plan where the non-debtor releasing parties included claimants “that submitted a Ballot to 
the Voting and Claims Agent, but did not affirmatively opt out of the Third Party Release as provided on their 
respective Ballots”); Indianapolis Downs, 486 B.R. at 306 (“As for those impaired creditors … who voted to 
reject the Plan and did not otherwise opt out of the releases, the record reflects these parties were provided detailed 
instructions on how to opt out, and had the opportunity to do so by marking their ballots. Under these 
circumstances, the Third Party Releases may be properly characterized as consensual and will be approved.”). 
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the Claimant checks the opt-out box.  On these facts and under the foregoing authority, the Third 

Party Releases are consensual and, therefore, should be approved.48   

41. For the reasons explained above, the Debtor Releases and Third Party Releases are 

proper under section 1123(b)(3)(A) of the Bankruptcy Code and applicable case law in this 

jurisdiction.  

2. Exculpation 

42. The exculpation provisions are also integral parts of the negotiations among and 

global settlement between the Debtors and their constituents, as evidenced by the Restructuring 

Support Agreement, which culminated in the consensual Plan.   

43. By requesting that the Court approve the exculpation in Article IX.D of the Plan, 

the Debtors are essentially asking the Court to make a finding of fact that the exculpated parties—

which include (a) the Debtors; (b) the Reorganized Debtors; (c) the Committee; and (d) with 

respect to each of the foregoing in clauses (a) through (c), to the extent they are estate fiduciaries, 

each such Entity’s current and former Affiliates, and each such Entity’s and its current and former 

Affiliates’ current and former subsidiaries, officers, directors (including any sub-committee of 

directors), managers, principals, members (including ex officio members and managing members), 

employees, agents, advisory board members, financial advisors, partners, attorneys, accountants, 

investment bankers, consultants, representatives, and other professionals, each in their capacity as 

such on or after the Petition Date—have participated in good faith with respect to the Chapter 11 

Cases, the negotiation and execution of the Plan, the Disclosure Statement, the solicitation of votes 

for and the pursuit of confirmation of the Plan, the consummation of the Plan, and the 

                                                 
48  Even if this Court deems the Third Party Releases non-consensual, they also satisfy the Master Mortgage/Zenith 

factors (241 B.R. 92) and the “fairness and necessity” guidelines for approving non-consensual releases discussed 
by the Third Circuit in In re Continental Airlines (203 F.3d 203). The Released Parties have provided significant 
value to the Plan, and the Third Party Releases are an essential and integral component of the Plan. 
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administration of the Plan, and the distributions under the Plan, including all documents ancillary 

thereto, all decisions, any other postpetition act taken or omitted to be taken in connection with or 

in contemplation of the restructuring of the Debtors and all activities leading to the promulgation 

and confirmation of the Plan.49   

44. The Debtors believe—and there are no allegations to the contrary—that the 

Exculpated Parties have participated in all of the foregoing in good faith.  Further, the scope of the 

exculpation is targeted and has no effect on liability that is determined to have resulted from actual 

fraud, gross negligence, or willful misconduct.50  Finally, the exculpation is expressly limited to 

the provisions of section 1125(e) as to Exculpated Parties other than fiduciaries of the Debtors’ 

estates.  Thus, the exculpation should be approved in connection with the confirmation of the 

consensual Plan. 

3. Injunction  

45. Article IX.E of the Plan provides that except as otherwise provided in the Plan or 

the Confirmation Order (and, for the avoidance of doubt, subject to Article III.C), all Entities who 

have held, hold, or may hold claims, interests, causes of action, or liabilities that (a) are subject to 

compromise and settlement pursuant to the terms of the Plan, (b) have been released pursuant to 

Article IX.B of the Plan, (c) have been released pursuant to Article IX.C of the Plan, (d) are subject 

to exculpation pursuant to Article IX.D of the Plan (but only to the extent of the exculpation 

provided in Article IX.D of the Plan), or (e) are otherwise discharged, satisfied, stayed or 

terminated pursuant to the terms of the Plan, are permanently enjoined and precluded, from and 

after the Effective Date, from commencing or continuing in any manner, any action or other 

                                                 
49  See Plan Art. IX.D. 

50  See Plan Art. X.D. 
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proceeding, including on account of any claims, interests, causes of action, or liabilities that have 

been compromised or settled against the Debtors, the Reorganized Debtors, or any Entity so 

released or exculpated (or the property or estate of any Entity, directly or indirectly, so released or 

exculpated) on account of, or in connection with or with respect to, any discharged, released, 

settled, compromised, or exculpated claims, interests, causes of action, or liabilities.51  This 

injunction is necessary to preserve and enforce the releases and exculpation granted by the Plan, 

and it is narrowly tailored to achieve that purpose.52  The Third Circuit in Continental indicated 

that fairness and necessity principles, including the Master Mortgage factors, apply to both 

releases and the injunctions that effectuate such releases.53  As explained above, the releases are 

proper under applicable law in this jurisdiction, and, accordingly, the injunction provision tailored 

thereto should be approved. 

4. Settlement of Claims 

46. Finally, pursuant to section 1123(b)(6) of the Bankruptcy Code, the Plan provides 

for the settlement of all Claims, Interests, Causes of Action, and controversies resolved pursuant 

to the Plan.  As described above, the Plan, its treatment of Claims, and the finality it provides to 

all the Debtors’ stakeholders all derive from the settlement by the Consenting Creditors, the 

Committee and the Ad Hoc Group of Convertible Notes of the competing claims and legal theories 

they had regarding the value of the Debtors’ businesses and assets.  This fundamental relationship 

appropriately manifests itself in the Plan’s settlement provisions. 

                                                 
51 See id. § IX.E. 

52  See id. 

53  See Cont’l, 203 F.3d at 217 & n.17. 
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47. Bankruptcy courts frequently confirm plans containing such provisions pursuant to 

section 1123(b)(6) of the Bankruptcy Code, which permits a plan to contain “appropriate 

provision[s] not inconsistent with the applicable provisions of [the Bankruptcy Code],” or 

otherwise, including where such provisions are contested.54  

48. The ability to settle claims through a plan is a powerful and important tool in 

reorganization cases:  as this Court has observed, plan settlements promote the finality of chapter 

11 plans and provide certainty to parties who have contributed meaningfully to the success of a 

debtor’s reorganization.55  The Debtors, the Consenting Parties, the Committee, the various other 

Released Parties and all other stakeholders are entitled to such finality and certainty here.   

49. Indeed, courts have developed specific legal standards governing approval of 

settlements in the context of a plan, which are satisfied here.  Where a chapter 11 plan contains 

settlements, it is the “duty of the Bankruptcy Court to determine that a proposed compromise 

forming a part of a plan is fair and equitable.”56   In addition to the four Penn Central factors, this 

Court has applied criteria (some of which overlap with the Penn Central factors) set forth in In re 

Texaco, Inc., 84 B.R. 893, 902 (Bankr. S.D.N.Y. 1988), when considering a settlement in the 

context of a plan of reorganization.  Those criteria include:  (1) the balance between the likelihood 

of plaintiff’s or defendant’s success should the case go to trial vis-a-vis the concrete present and 

                                                 
54  11 U.S.C. § 1123(b)(6); see also In re Fuse, LLC, et al., Case No. 19-10872 (KG) (Bankr. D. Del. Jun. 18, 2019) 

(over objection of U.S. Trustee, confirmation order entered providing that “the provisions of the Plan constitute 
a good faith compromise and settlement of all Claims, Equity Interests, and controversies resolved under the Plan 
and entry of this Confirmation Order constitutes approval of such compromise and settlement”); In re VER 
Technologies Holdco LLC, et al., Case No. 18-10834 (KG) (Bankr. D. Del. Jul. 26, 2018) (“[T]he provisions of 
the Plan shall constitute a good faith compromise and settlement of all Settled Claims by the Settlement Parties”); 
In re Samson Resources Corp., Case No. 15-11934 (CSS) (Bankr. D. Del. Feb. 13, 2017) (“[T]he provisions of 
the Plan shall constitute a good faith compromise and settlement of all Claims, Interests, Causes of Action, and 
controversies resolved pursuant to the Plan.”). 

55  See Tr. of Hr’g Held on June 18, 2019 at 62-63, In re In re Fuse, LLC, et al., Case No. 19-10872 (KG) (Bankr. 
D. Del. Jun. 18, 2019).   

56  See In re Exide Techs., 303 B.R. 48, 67 (Bankr. D. Del. 2003). 
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future benefits held forth by the settlement without the expense and delay of a trial and subsequent 

appellate procedures, (2) the prospect of complex and protracted litigation if the settlement is not 

approved, (3) the proportion of the class members who do not object or who affirmatively support 

the proposed settlement, (4) the competency and experience of counsel who support the settlement, 

(5) the relative benefits to be received by individuals or groups within the class, (6) the nature and 

breadth of releases to be obtained by the directors and officers as a result of the settlement, and (7) 

the extent to which the settlement is truly the product of “arms-length” bargaining, and not of fraud 

or collusion.57 

50. On the record here, the Plan clearly satisfies all of these criteria.  As set forth in the 

Confirmation Declarations, the settlements and resolutions reached in the Restructuring Support 

Agreement and the Global Settlement, and embodied in the Plan, resolve a number of complex 

issues and causes of action that, if litigated, would require many months and millions of dollars to 

resolve.  Further, the Plan was accepted by 100% of voting creditors in Class 2 and by more than 

87% of voting creditors in Class 4, and their support for the settlement contained in the Plan has 

made possible the recoveries set forth in the Plan.  Importantly, the Plan provides for releases for 

all of the Released Parties, including the directors and officers who played key roles in overseeing 

the development and implementation of the Debtors’ restructuring.  And finally, the widespread 

support for and the manifest benefits of the settlements and compromises that comprise the 

foundation of the Plan are clear indicators of the hard-fought, arms’-length nature of those 

agreements.  Accordingly, the Debtors submit that the Plan appropriately reflects, and should be 

approved as, a settlement of all Claims, Interests, Causes of Action, and other controversies 

resolved therein, as permitted by section 1123(b)(6) of the Bankruptcy Code. 

                                                 
57  See Exide, 303 B.R. at 67-68. 
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II. The Debtors Have Complied with the Applicable Provisions of the Bankruptcy Code 
in Accordance with Section 1129(a)(2). 

51. The Debtors have satisfied section 1129(a)(2), which requires that the proponent of 

a plan of reorganization comply with the applicable provisions of the Bankruptcy Code.  The case 

law and legislative history discussing section 1129(a)(2) indicate that this section principally 

embodies the disclosure and solicitation requirements of section 1125 of the Bankruptcy Code.58  

The Debtors have complied with section 1129(a)(2) of the Bankruptcy Code by distributing their 

Disclosure Statement and soliciting acceptances of the Plan through their Voting and Claims 

Agent, as authorized by the order dated August 20, 2020 [Docket No. 820] approving the 

Disclosure Statement and the Solicitation Procedures.  The Debtors have also satisfied 

section 1125 by obtaining Bankruptcy Court approval of the Disclosure Statement as containing 

adequate information, and the Debtors have complied with all noticing, solicitation and tabulation 

requirements described in the Solicitation Procedures. 

III. The Plan Has Been Proposed in Good Faith and Not by Any Means Forbidden by 
Law in Accordance with Section 1129(a)(3). 

52. Section 1129(a)(3) of the Bankruptcy Code requires that a plan of reorganization 

be “proposed in good faith and not by any means forbidden by law.”59  The section requires that a 

plan be “proposed with honesty, good intentions and a basis for expecting that a reorganization 

can be effected with results consistent with the objectives and purposes of the Bankruptcy Code.”60  

Courts generally view the good faith requirement in light of the totality of the circumstances 

                                                 
58  See In re WorldCom, Inc., No. 02-13533, 2003 WL 23861928, at *49 (Bankr. S.D.N.Y. Oct. 31, 2003) (stating 

that section 1129(a)(2) requires plan proponents to comply with applicable Bankruptcy Code provisions, 
including “disclosure and solicitation requirements under sections 1125 and 1126”). 

59  11 U.S.C. § 1129(a)(3). 

60  Zenith Elecs., 241 B.R. at 107 (internal quotation marks omitted). 
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surrounding the establishment of the chapter 11 plan.61  In assessing good faith, courts should look 

to a chapter 11 plan itself to determine whether it seeks relief in good faith and is otherwise 

consistent with the Bankruptcy Code.62  Accordingly, where the plan satisfies the purposes of the 

Code and has a good chance of succeeding, the good faith requirement of section 1129(a)(3) is 

satisfied.63  Failure to satisfy the section, on the other hand, generally requires a finding of 

“misconduct in bankruptcy proceedings, such as fraudulent misrepresentations or serious 

nondisclosures of material facts to the court.”64 

53. The Debtors proposed the Plan (including the Plan Supplement and all other 

documents necessary to effectuate the Plan) in good faith and not by any means forbidden by law.  

The Debtors’ good faith is evident from the facts and record of the Chapter 11 Cases, the 

Disclosure Statement, and the record of the Confirmation Hearing.  The Plan has been proposed 

with the legitimate and honest purpose of maximizing the returns available to creditors of the 

Debtors.  Moreover, the Plan itself and the arms’-length negotiations among the Debtors, the 

Consenting Creditors, and the Debtors’ other constituencies leading to the Plan’s formulation, as 

well as the overwhelming support of creditors for the Plan, provide independent evidence of the 

Debtors’ good faith in proposing the Plan.  Further, the Plan’s classification, indemnification, 

settlement, discharge, exculpation, release, and injunction provisions have been negotiated in good 

faith and at arm’s length, are consistent with sections 105, 1122, 1123(b)(6), 1129, and 1142 of 

                                                 
61  In re T-H New Orleans L.P., 116 F.3d 790, 802 (5th Cir. 1997). 

62  In re Madison Hotel Assocs., 749 F.2d 410, 425 (7th Cir. 1984). 

63  In re Century Glove, Inc., 1993 WL 239489, at *4 (D. Del. Feb. 10, 1993) (citing In re Sun Country Dev., Inc., 
764 F.2d 406, 408 (5th Cir. 1985)). 

64  In re River Vill. Assocs., 161 B.R. 127, 140 (Bankr. E.D. Pa. 1993), aff’d, 181 B.R. 795 (E.D. Pa. 1995). 
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the Bankruptcy Code, and are each necessary for the Debtors’ successful reorganization.  

Accordingly, the requirements of section 1129(a)(3) of the Bankruptcy Code are satisfied. 

IV. The Plan Provides for Bankruptcy Court Approval of Certain Administrative 
Payments in Accordance with Section 1129(a)(4). 

54. Section 1129(a)(4) of the Bankruptcy Code requires bankruptcy court approval of 

certain professional fees and expenses paid by the plan proponent, by the debtor, or by a person 

issuing securities or acquiring property under the plan.  Specifically, section 1129(a)(4) provides 

that: 

Any payment made or to be made by the proponent, by the debtor, 
or by a person issuing securities or acquiring property under the 
plan, for services or for costs and expenses in or in connection with 
the case, or in connection with the plan and incident to the case, has 
been approved by, or is subject to the approval of, the court as 
reasonable.65 

This section of the Bankruptcy Code has been construed to require that all payments of 

professional fees that are made from estate assets be subject to review and approval by the Court 

as to their reasonableness.66 

55. All payments made or to be made by the Debtors for services rendered and expenses 

incurred in connection with the Chapter 11 Cases have been approved by, or are subject to approval 

of, the Court.  In particular, Article II of the Plan provides for the payment only of Allowed 

Administrative Claims and Professional Fee Claims.67  Finally, the Bankruptcy Court will retain 

                                                 
65  11 U.S.C. § 1129(a)(4). 

66  See, e.g., Lisanti v. Lubetkin (In re Lisanti Foods, Inc.), 329 B.R. 491, 503 (D.N.J. 2005); WorldCom, 2003 WL 
23861928, at *54; In re Drexel Burnham Lambert Grp., Inc., 138 B.R. 723, 760 (Bankr. S.D.N.Y. 1992). 

67  See Plan Art. II (emphasis added); see also In re Elsinore Shore Assocs., 91 B.R. 238, 268 (Bankr. D.N.J. 1988) 
(holding that the requirements of section 1129(a)(4) were satisfied where the plan provided for payment of only 
“allowed” administrative expenses). 
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jurisdiction after the Effective Date to grant or deny applications for allowance of compensation 

or payment of expenses authorized pursuant to the Bankruptcy Code or the Plan.68  Thus, the Plan 

complies fully with the requirements of section 1129(a)(4). 

V. The Debtors Have Disclosed the Identity of Proposed Management, Compensation of 
Insiders and Consistency of Management Proposals with the Interests of Creditors 
and Public Policy in Accordance with Section 1129(a)(5). 

56. Section 1129(a)(5)(A) of the Bankruptcy Code provides that a court may confirm 

a plan only if the plan proponent discloses “the identity and affiliations of any individual proposed 

to serve, after confirmation of the plan, as a director, officer, or voting trustee of the debtor, an 

affiliate of the debtor participating in a joint plan with the debtor, or a successor to the debtor under 

the plan.”69  The Debtors disclosed the identity and material terms of engagement of the Plan 

Administrator in the Plan Supplement.  The Plan complies with section 1129(a)(5) of the 

Bankruptcy Code because the appointment of the Plan Administrator and disclosure thereof is 

consistent with the interests of the creditors and with public policy.  Accordingly, the Plan satisfies 

the requirements of section 1129(a)(5) of the Bankruptcy Code. 

VI. The Plan Does Not Require Governmental Regulatory Approval in Accordance with 
Section 1129(a)(6). 

57. The Bankruptcy Code permits confirmation of a plan only if any regulatory 

commission that will have jurisdiction over the debtor subsequent to confirmation has approved 

any rate change provided for in the debtor’s plan.70  Section 1129(a)(6) of the Bankruptcy Code is 

inapplicable to these Chapter 11 Cases.   

                                                 
68  See Plan Art. X. 

69  11 U.S.C. § 1129(a)(5)(A). 

70  Id. § 1129(a)(6). 
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VII. The Plan Is in the Best Interests of Creditors and Interest Holders in Accordance with 
Section 1129(a)(7). 

58. The Bankruptcy Code requires that, with respect to each class, each holder of a 

claim or an equity interest in such class either: 

(a) has accepted the plan; or  

(b) will receive or retain under the plan . . . property of a value, as of the 
effective date of the plan, that is not less than the amount that such holder 
would so receive or retain if the debtor were liquidated under chapter 7 of 
[the Bankruptcy Code].71 

59. This “best interests” test applies to individual dissenting holders of claims and 

interests rather than classes72 and is generally satisfied through a comparison of the estimated 

recoveries for a debtor’s stakeholders in a hypothetical chapter 7 liquidation of that debtor’s estate 

against the estimated recoveries under that debtor’s plan of reorganization.73  As the language of 

section 1129(a)(7) makes clear, the best interests test applies only to non-accepting impaired 

claims or interests; if a class of claims or interests unanimously approves a plan, the best interests 

test is deemed satisfied for all members of that class.74   

60. To find that a plan satisfies the best interests test, the Court must: (a) estimate the 

cash liquidation proceeds that a chapter 7 trustee would generate if each of the Debtors’ Chapter 11 

Cases were converted to a chapter 7 case and the assets of such Debtors’ estates were liquidated; 

                                                 
71  Id. § 1129(a)(7)(A). 

72  Bank of Am. Nat’l Trust & Sav. Ass’n v. 203 N. LaSalle St. P’ship, 526 U.S. 434, 441-42 n. 13 (1999) (“The ‘best 
interests’ test applies to individual creditors holding impaired claims, even if the class as a whole votes to accept 
the plan.”). 

73  See In re Adelphia Commc’ns Corp., 368 B.R. 140, 251 (Bankr. S.D.N.Y. 2007) (Section 1129(a)(7) was satisfied 
where an impaired holder of a claim would receive “no less than such holder would receive in a hypothetical 
chapter 7 liquidation”). 

74  Drexel Burnham Lambert, 138 B.R. at 761. 
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(b) determine the liquidation distribution that each non-accepting holder of a claim or an equity 

interest would receive from such liquidation proceeds under the priority scheme dictated in 

chapter 7; and (c) compare such holder’s liquidation distribution to the distribution under the plan 

that such holder would receive if the plan were confirmed and consummated.75 

61. To calculate the probable distribution to holders of each Impaired Class of Claims 

and Interests if the Debtors were liquidated under chapter 7, a bankruptcy court must first 

determine the aggregate dollar amount that would be generated from the debtors’ assets if their 

chapter 11 cases were converted to chapter 7 cases.76  The Debtors believe that in a chapter 7 

liquidation, there would be additional costs and expenses that the Debtors would incur as a result 

of the ineffectiveness associated with replacing existing management and professionals.77  Such 

costs would include the compensation of a trustee, as well as compensation of counsel and other 

professionals retained by the trustee, asset disposition expenses, all unpaid expenses incurred by 

the Debtors in their Chapter 11 Cases (such as compensation of attorneys, financial advisors and 

accountants) that are allowed in the chapter 7 cases, litigation costs, and Claims arising from the 

operations of the Debtors during the pendency of the Chapter 11 Cases.  In addition, in a liquidation 

scenario, recovery values on the Debtors’ assets would likely be depressed relative to their values 

in the context of a reorganization. 

62. Attached as Exhibit E to the Disclosure Statement is a liquidation analysis (the 

“Liquidation Analysis”) which shows (a) the expected recoveries if these cases were converted 

                                                 
75  See Adelphia, 368 B.R. at 251-52. 

76  See id. at 251-54. 

77  Cf. id. at 254 (“[T]he chapter 7 trustee’s advisors would be entitled to reasonable compensation for services 
rendered and related expenses incurred, which would be entitled to treatment as administrative expense claims.  
Given the amount of time such professionals would be required to devote to become familiar with the Debtors 
and the issues related to these cases, such fees and costs would reduce overall recoveries.” (footnote omitted)). 
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to chapter 7 and (b) the expected recoveries under the Plan.  Based upon the Liquidation Analysis, 

and explained in further detail in the Del Genio Declaration, the Debtors believe that anticipated 

recoveries to each Impaired Class under the Plan implies a greater or equal recovery to holders of 

Claims in Impaired Classes than the recovery available in a chapter 7 liquidation.  Accordingly, 

the Debtors believe that the best interests test of section 1129(a)(7) of the Bankruptcy Code is 

satisfied. 

VIII. Acceptance of Impaired Classes in Accordance with Section 1129(a)(8). 

63. Section 1129(a)(8) of the Bankruptcy Code requires that each class of claims or 

interests must either accept a plan or be unimpaired under a plan.78  Pursuant to section 1126(c), a 

class of impaired claims accepts a plan if holders of at least two-thirds in dollar amount and more 

than one-half in number of the allowed claims in that class that actually submit ballots to vote to 

accept the plan.79  A class that is not impaired under a plan, and each holder of a claim or interest 

in such class, is conclusively presumed to have accepted the plan.80  Conversely, a class is deemed 

to have rejected a plan if the plan provides that the holders of claims or interests of such class are 

not entitled to receive or retain any property under the plan on account of such claims or interests.81 

64. As set forth in the Voting Report, Classes 3 and 4 each voted to accept the Plan.82  

Thus, the only Impaired Classes not voting to accept the Plan are the Deemed Rejecting Classes 

                                                 
78  11 U.S.C. § 1129(a)(8). 

79  Id. § 1126(c). 

80  Id. § 1126(f); see also Drexel Burnham Lambert, 960 F.2d at 290 (“If the claimholder’s interests are unimpaired, 
the claimholder is conclusively presumed to have accepted the plan, and his participation in or approval of the 
reorganization plan is not necessary for the plan to gain confirmation by the bankruptcy court.” (internal quotation 
marks omitted)). 

81  11 U.S.C. § 1126(g). 

82  Holders of Class 4A Claims are Holders of Class 4 Claims that make the Committee Election (after Confirmation) 
to have their Class 4 Claims treated as Class 4A Convenience Claims.  Accordingly, Holders of Class 4A Claims 
accepted the Plan as a result of their Class 4 votes. 
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statutorily deemed to reject the Plan.  Section 1129(a)(8) is not satisfied.  Nevertheless, as 

discussed more fully below, the Debtors have satisfied section 1129(a)(10) of the Bankruptcy 

Code—because at least one Impaired Class accepted the Plan—and section 1129(b), which allows 

the plan proponent to “cram down” any rejecting classes under certain conditions that are satisfied 

here. 

IX. The Plan Complies with Statutorily Mandated Treatment of Administrative and 
Priority Tax Claims in Accordance with Section 1129(a)(9). 

65. Section 1129(a)(9) of the Bankruptcy Code generally requires that persons holding 

claims entitled to priority under section 507(a) receive payment in full in cash unless the holder of 

a particular claim agrees to a different treatment with respect to such claim.  As required by 

section 1129(a)(9) of the Bankruptcy Code, Article II.A of the Plan provides that, except with 

respect to Administrative Claims that are Fee Claims and except to the extent that a Holder of an 

Allowed Administrative Claim and the applicable Debtors agree to less favorable treatment for 

such Holder’s Allowed Administrative Claim, each Holder of an Allowed Administrative Claim 

shall be paid in full in Cash on the latest of: (a) the Effective Date; (b) the date such Administrative 

Claim is Allowed; (c) the date such Allowed Administrative Claim becomes due and payable; and 

(d) such other date mutually agreed upon by the Holder of such Allowed Administrative Claim 

and the Debtors; provided that Allowed General Administrative Claims that arise in the ordinary 

course of the Debtors’ business during the Chapter 11 Cases shall be paid in full in Cash in the 

ordinary course of business in accordance with the terms and conditions of any controlling 

agreements, course of dealing, course of business, or industry practice; provided, further, that any 

Allowed General Administrative Claim that has been expressly assumed by the Successful Bidder 

under the Sale Transaction Documents shall be paid by the Successful Bidder unless otherwise 

agreed in writing between the Debtors and the Successful Bidder. 
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66. Under Article II.B of the Plan, the DIP Facility Claims were paid indefeasibly in 

Cash in full with proceeds from the Cash portion of the Sale Transaction Proceeds at the closing 

thereof. 

67. Under Article II.C of the Plan, except to the extent that a Holder of an Allowed 

Priority Tax Claim and the applicable Debtor(s) agrees to less favorable treatment for such 

Holder’s Allowed Priority Tax Claim, each Holder of an Allowed Priority Tax Claim due and 

payable on or prior to the Effective Date shall receive, as soon as reasonably practicable after the 

Effective Date, on account of such Claim: (a) Cash in an amount equal to the amount of such 

Allowed Priority Tax Claim; (b) Cash in an amount agreed to by the applicable Debtor or 

Reorganized Debtor, as applicable, and such Holder; provided that such parties may further agree 

for the payment of such Allowed Priority Tax Claim at a later date; or (c) at the option of the 

Debtors, Cash in an aggregate amount of such Allowed Priority Claim payable in installment 

payments over a period not more than five years after the Petition Date, pursuant to section 

1129(a)(9)(C) of the Bankruptcy Code.  To the extent any Allowed Priority Tax Claim is not due 

and owing on or before the Effective Date, such Claim shall be paid in full in Cash in accordance 

with the terms of any agreement between the Debtors and such Holder, or as may be due and 

payable under applicable non-bankruptcy law or in the ordinary course of business. 

68. Pursuant to Article II.D of the Plan, except to the extent that a Holder of an Allowed 

Other Priority Claim and the applicable Debtor(s) agrees to less favorable treatment for such 

Holder, in full satisfaction of each Allowed Other Priority Claim, each Holder thereof shall receive 

payment in full in Cash or other treatment, rendering such Claim Unimpaired.   

69. Therefore, the Plan complies with section 1129(a)(9) of the Bankruptcy Code. 
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X. At Least One Impaired Class of Claims Has Accepted the Plan, Excluding the 
Acceptances of Insiders, in Accordance with Section 1129(a)(10). 

70. Section 1129(a)(10) provides that to the extent there is an impaired class of claims, 

at least one impaired class of claims must accept the plan, excluding acceptance by any insider.  

Here, Classes 3 and 4 voted to accept the Plan, and such acceptance does not include acceptance 

of the Plan by an insider.  Therefore, the Plan satisfies the requirement of section 1129(a)(10). 

XI. The Plan Is Feasible in Accordance with Section 1129(a)(11). 

71. Section 1129(a)(11) of the Bankruptcy Code requires that the bankruptcy court find 

that a plan is feasible as a condition precedent to confirmation.  Specifically, the bankruptcy court 

must determine that: 

[c]onfirmation of the plan is not likely to be followed by the liquidation, or the need 
for further financial reorganization, of the debtor or any successor to the debtor 
under the plan, unless such liquidation or reorganization is proposed in the plan.83 

To demonstrate that a plan is feasible, it is not necessary for a debtor to guarantee success; rather, 

only a reasonable assurance that the provisions of a plan can be performed is required.84 

72. The Debtors have provided reasonable assurance that the provisions in the Plan can 

be performed because (a) the Successful Bidder is assuming certain administrative liabilities, (b) 

the Debtors have been paying postpetition administrative expenses in the ordinary course, and (c) 

the Debtors have established certain segregated amounts to be funded pursuant to and in 

accordance with the Fifth Amendment to Stalking Horse Agreement (see Docket No. 1337) for 

purposes of Plan obligations.  Under the Fifth Amendment to Stalking Horse Agreement (¶ 11), 

                                                 
83  Id. § 1129(a)(11). 

84  See United States v. Energy Res. Co., 495 U.S. 545, 549 (1990); IRS v. Kaplan (In re Kaplan), 104 F.3d 589, 597 
(3d Cir. 1997); Clarkson v. Cooke Sales & Serv. Co. (In re Clarkson), 767 F.2d 417, 420 (8th Cir. 1985) (“[T]he 
feasibility test contemplates ‘the probability of actual performance of the provisions of the plan. . . . The test is 
whether the things which are to be done after confirmation can be done as a practical matter under the facts.’” 
(quoting In re Bergman, 585 F.2d 1171, 1179 (2d Cir. 1978)). 
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the Debtors will hold $1 million in a segregated account “for purposes of paying the expenses of 

the Plan Administrator … associated with the Plan Administrator’s efforts to recover amounts 

from the [Successful Bidder] that are Assumed Liabilities (as defined in the Stalking Horse 

Agreement).”  Additionally, under the Fifth Amendment to Stalking Horse Agreement (¶ 12), “[t]o 

the extent reasonably required to confirm the Plan, the [Debtors] may hold back and escrow 

amounts that would otherwise be distributed to the holders of Allowed Tranche B-2 Term Loan 

Secured Claims.”  The Plan, therefore, is feasible and complies with section 1129(a)(11) of the 

Bankruptcy Code. 

XII. The Plan Provides for the Payment of All Fees under 28 U.S.C. § 1930 in Accordance 
with Section 1129(a)(12). 

73. Section 1129(a)(12) of the Bankruptcy Code requires the payment of all fees 

payable under 28 U.S.C. § 1930.  Article XII.C of the Plan provides that all fees due and payable 

pursuant to 28 U.S.C. § 1930 shall be paid for each quarter (including any fraction thereof) until 

the Chapter 11 Cases are converted, dismissed or closed, whichever occurs first.85  The Plan, 

therefore, complies with section 1129(a)(12) of the Bankruptcy Code. 

XIII. The Plan Provides for Continued Payment of All Retiree Benefits in Accordance with 
Section 1129(a)(13). 

74. Section 1129(a)(13) of the Bankruptcy Code provides that a plan must provide for 

continued, post-confirmation payments of all retiree benefits at the levels established in accordance 

with section 1114 of the Bankruptcy Code.  Article V.G of the Plan provides that (a) subject to the 

provisions of the Plan, all Compensation and Benefits Programs shall be assumed and assigned 

upon consummation of the Sale Transaction, pursuant to the terms and conditions of the Sale 

Transaction Documents; and (b) all Proofs of Claim filed for amounts due under any 

                                                 
85  Plan § XII.C. 
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Compensation and Benefits Program shall be considered satisfied by the applicable agreement 

and/or program and agreement to assume and cure in the ordinary course as provided in the Plan.86  

Accordingly, the Plan satisfies the requirements of section 1129(a)(13) of the Bankruptcy Code. 

XIV. Sections 1129(a)(14), (a)15, and (a)(16) of the Bankruptcy Code are Inapplicable. 

75. None of the Debtors are (a) required to pay any domestic support obligations, 

(b) individuals, or (c) nonprofit corporations or trusts.  Accordingly, sections 1129(a)(14) through 

(16) of the Bankruptcy Code are not applicable.87   

XV. The Plan Satisfies the “Cramdown” Requirements of 11 U.S.C. § 1129(b). 

76. All of the Impaired Classes entitled to vote (Classes 3, 4, and 4A) have voted to 

accept the Plan.88  Classes 5 and 8 and, to the extent Impaired under the Plan, Classes 6 and 7 were 

deemed to reject the Plan, requiring the Debtors to “cram down” these Classes pursuant to 

section 1129(b) of the Bankruptcy Code.  Section 1129(b) provides that if all applicable 

requirements of section 1129(a), other than section 1129(a)(8), are met, a plan may be confirmed 

so long as it does not discriminate unfairly and is fair and equitable with respect to each class of 

claims and interests that is impaired and has not accepted the plan.89  Thus, to confirm a plan that 

has not been accepted by all impaired classes, the plan proponent must show that the plan “does 

                                                 
86  Plan § V.G. 

87  See In re Sea Launch Co., L.L.C., 2010 Bankr. LEXIS 5283, at *41 (Bankr. D. Del. July 30, 2010) (“Section 
1129(a)(16) by its terms applies only to corporations and trusts that are not moneyed, business, or commercial.”) 
(internal citations omitted). 

88  Holders of Class 4A Claims are Holders of Class 4 Claims that make the Committee Election (after Confirmation) 
to have their Class  4 Claims treated as Class 4A Convenience Claims.  Accordingly, Holders of Class 4A Claims 
accepted the Plan as a result of their Class 4 votes. 

89  See 11 U.S.C. § 1129(b). 
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not discriminate unfairly” and is “fair and equitable” with respect to the non-accepting impaired 

classes.90  The Debtors’ satisfaction of these conditions is discussed in detail below. 

A. The Plan Is Fair and Equitable with Respect to Each Impaired Class that Has 
Not Voted to Accept the Plan. 

77. Sections 1129(b)(2)(B)(ii) and 1129(b)(2)(C)(ii) provide that a plan is fair and 

equitable with respect to a class of impaired unsecured claims or interests if the plan provides that 

the holder of any claim or interest that is junior to the claims or interests of such class will not 

receive or retain under the plan on account of such junior claim or interest any property.  This 

central tenet of bankruptcy law—the “absolute priority rule”—requires that, if the holders of 

claims or interests in a particular class that votes to reject a plan receive less than full value for 

their interests, then no holder of claims or interests in a junior class may receive property under 

the plan.91  Another condition under the absolute priority rule is that senior classes cannot receive 

more than a 100 percent recovery for their claims.92 

78. The Plan satisfies the absolute priority rule with respect to all Impaired Classes of 

Claims and Interests that have not voted in favor of the Plan.  No holders of Claims and Interests 

junior to the Claims and Interests in the Deemed Rejecting Classes will receive or retain any 

                                                 
90  See John Hancock Mut. Life, 987 F.2d at 157 n.5 (“Under [Section 1129(b)], the plan must also satisfy all of the 

requirements of [Section 1129(a)] except for subsection (a)(8) . . . and must not ‘discriminate unfairly’ against 
and must be ‘fair and equitable’ with respect to all impaired classes that do not approve the plan.”). 

91  203 N. LaSalle, 526 U.S. at 441-42 (explaining that, under the absolute priority rule, “a plan may be found to be 
‘fair and equitable’ only if the allowed value of the claim [in a dissenting class of impaired unsecured creditors] 
is to be paid in full . . . or, in the alternative, if ‘the holder of any claim or interest that is junior to the claims of 
such [impaired unsecured] class will not receive or retain under the plan on account of such junior claim or interest 
any property’” (citations omitted)); Norwest Bank Worthington v. Ahlers, 485 U.S. 197, 202 (1988) (stating that 
“the absolute priority rule provides that a dissenting class of unsecured creditors must be provided for in full 
before any junior class can receive or retain any property [under a reorganization] plan),” rev’d on other grounds 
(internal quotation marks and citations omitted). 

92  See In re Exide, 303 B.R. 48, 61 (Bankr. D. Del. 2003); In re Genesis Health Ventures, Inc., 266 B.R. 591, 612 
(Bankr. D. Del. 2001). 
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property on account of their Claims and Interests,93 and no holders of Claims or Interests senior to 

the Claims and Interests in the Deemed Rejecting Classes are receiving more than full payment on 

account of the Claims and Interests in such Classes.  Accordingly, the Plan satisfies the 

requirements of sections 1129(b)(2)(B)(ii) and 1129(b)(2)(C)(ii) of the Bankruptcy Code and is 

fair and equitable with respect to all classes of Claims and Interests. 

B. The Plan Does Not Unfairly Discriminate with Respect to Each Impaired Class 
that Has Not Voted to Accept the Plan. 

79. The Plan also does not discriminate unfairly with respect to Impaired Classes that 

have rejected the Plan.  The Bankruptcy Code does not provide a standard for determining when 

“unfair discrimination” exists.94  Rather, courts typically examine the facts and circumstances of 

the particular case to determine whether unfair discrimination exists.95  At a minimum, however, 

the unfair discrimination standard prevents creditors and interest holders with similar legal rights 

from receiving materially different treatment under a proposed plan without compelling 

justifications for doing so.96  Here, no Impaired Class that has not accepted the Plan is similarly 

situated with another Class, and the unfair discrimination test is thus satisfied.  Accordingly, the 

Plan should be confirmed. 

                                                 
93  To the extent Intercompany Claims in Class 6 or Intercompany Interests in Class 7 are Reinstated, such treatment 

is for the Reorganized Debtors’ administrative convenience only. 

94  See In re 203 N. LaSalle St. Ltd. P’ship., 190 B.R. 567, 585 (Bankr. N.D. Ill. 1995) (noting “the lack of any clear 
standard for determining the fairness of a discrimination in the treatment of classes under a Chapter 11 plan” and 
that “the limits of fairness in this context have not been established”), rev’d on other grounds sub nom. Bank of 
Am. Nat’l Tr. & Sav. Ass’n v. 203 N. LaSalle St. P’ship, 526 U.S. 434 (1999). 

95  See In re Bowles, 48 B.R. 502, 507 (Bankr. E.D. Va. 1985) (explaining that “whether or not a particular plan does 
[unfairly] discriminate is to be determined on a case-by-case basis”); In re Freymiller Trucking, Inc., 190 B.R. 
913, 916 (Bankr. W.D. Okla. 1996) (finding that determination of unfair discrimination requires court to “consider 
all aspects of the case and the totality of all the circumstances”). 

96  See In re Ambanc La Mesa Ltd. P’ship, 115 F.3d 650, 654-55 (9th Cir. 1997); In re Aztec Co., 107 B.R. 585, 589-
91 (Bankr. M.D. Tenn. 1989); In re Johns-Manville Corp., 68 B.R. 618, 636 (Bankr. S.D.N.Y. 1986). 
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XVI. The Purpose of the Plan Is Not the Avoidance of Taxes or the Avoidance of the 
Securities Laws in Accordance with 11 U.S.C. § 1129(d)  

80. “[O]n request of a party in interest that is a governmental unit, the court may not 

confirm a plan if the principle purpose of the plan is the avoidance of taxes or the avoidance of the 

application of section 5 of the Securities Act of 1933.”97  The primary purpose of the Plan is not 

the avoidance of taxes or the avoidance of the application of the Securities Laws.  Further, no party 

currently objects to confirmation of the Plan on the basis of section 1129(d).  Accordingly, 

section 1129(d) does not bar confirmation of the Plan. 

REPLY TO OBJECTIONS TO CONFIRMATION 

81. Mr. Ozzie Gooding III.  In his objection [Docket No. 699], Mr. Gooding suggests 

that the Plan should not be confirmed because (a) it “will absolve GNC from paying outstanding 

debts” and (b) his claim will be “barred.”  The objection should be overruled.  First, “confirmation 

of a plan … discharges the debtor from any debt that arose before the date of such confirmation” 

except for certain exceptions not applicable here.  11 U.S.C. § 1141(d)(1)(A).  Second, Mr. 

Gooding’s claim will be addressed under the terms of the Plan.  See Articles III, IV of the Plan. 

 

 [Remainder of page intentionally left blank.] 

                                                 
97  11 U.S.C. § 1129(d). 
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For the reasons set forth herein, the Debtors submit that the Plan fully satisfies all 

requirements of the Bankruptcy Code and respectfully request that the Court confirm the Plan. 

 

Dated: October 8, 2020 
            Wilmington, Delaware 
 
YOUNG CONAWAY STARGATT & 
TAYLOR, LLP 
 
 
/s/ Joseph M. Mulvihill 
Michael R. Nestor (No. 3526) 
Kara Hammond Coyle (No. 4410) 
Andrew L. Magaziner (No. 5426) 
Joseph M. Mulvihill (No. 6061) 
Rodney Square 
1000 North King Street 
Wilmington, Delaware 19801 
Telephone: (302) 571-6600 
Facsimile: (302) 571-1253 
Email: mnestor@ycst.com 
 kcoyle@ycst.com 
                       amagaziner@ycst.com 
                       jmulvihill@ycst.com 

 
 

 
LATHAM & WATKINS LLP 
Richard A. Levy (admitted pro hac vice) 
Caroline A. Reckler (admitted pro hac vice) 
Asif Attarwala (admitted pro hac vice) 
Brett V. Newman (admitted pro hac vice) 
330 North Wabash Avenue, Suite 2800 
Chicago, Illinois 60611 
Telephone:  (312) 876-7700 
Facsimile:   (312) 993-9767 
Email:   richard.levy@lw.com 
  caroline.reckler@lw.com 
  asif.attarwala@lw.com 
                        brett.newman@lw.com 
 
- and - 
 
George A. Davis (admitted pro hac vice) 
Andrew C. Ambruoso (admitted pro hac vice) 
Jeffrey T. Mispagel (admitted pro hac vice) 
885 Third Avenue 
New York, New York 10022 
Telephone:  (212) 906-1200 
Facsimile:   (212) 751-4864 
Email:   george.davis@lw.com 
   andrew.ambruoso@lw.com 
                        jeffrey.mispagel@lw.com 
                        

Counsel for Debtors and Debtors in Possession
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Exhibit A 

Summary of Objections and Comments  

Party [D.I.] Objections / Comments Status 

Formal Objections / Comments 

1. Ozzie Gooding III 
[D.I. 699] 

Mr. Gooding wishes to confirm that the Plan “will absolve GNC from paying 
outstanding debts that are not included in their proposal.”  Mr. Gooding wants 
“to be able to file a lawsuit against GNC, without having [his] claim barred.”  
Mr. Gooding asserts that the “merits of [his] claim need to be properly assessed 
and litigated” before a plan can be confirmed. 

See Confirmation Brief, ¶81. 

2. Rite Aid HDQTRS Corp. 
[D.I. 1314] 

1)  Rite Aid requests that language be added to an order confirming the Plan that 
would provide the same protections as the Sale Order if the Debtors pursue a 
Restructuring.  

2)  Rite Aid asserts that the Plan as drafted does not provide a mechanism for 
non-Debtor counterparties to assert additional cure costs that may arise 
following the deadline for such counterparties to object to the Debtors’ proposed 
cure cost (October 5 under the Plan) and prior to the Plan’s effective date. They 
also assert that the Plan does not provide assurance that any post-cure objection 
deadline cure costs will be paid, and that the Plan does not account for otherwise 
valid and enforceable amounts owing under executory contracts or unexpired 
leases that may arise before the effective date, but that are not technically “cure” 
amounts.  

3)  Rite Aid reserves its right to assert any Cure Costs that may arise between 
the Cure Objection Deadline and the Assumption Date, though their current 
Cure cost is $0.00. Rite Aid states that they have not received a cure notice in 
connection with the Plan stating that the Debtors intend to assume the Retail 
Agreement under the Plan if a Sale Transaction is not consummated. 

This objection focuses on assumption of contracts in 
the context of a Restructuring.  The Debtors are in 
discussions with the objecting party and expect that 
this objection will be resolved consensually. 
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3. Texas Taxing Authorities 
[D.I. 1315] 

1)  The Texas Taxing Authorities object to confirmation of the Plan because it 
does not provide for the payment of interest on their Secured claims.. U.S. v. 
Noland, 517 U.S. 535 (1996). 

2)  The Texas Taxing Authorities object to confirmation of the Plan to the extent 
that it does not provide that they retain the liens that secure all base tax, penalties 
and interest that may accrue on their Secured claims. 

3)  The Texas Taxing Authorities object to the treatment of their claims because 
the Plan does not specifically provide for retention of their liens against their 
collateral. 

4)  The Texas Taxing Authorities object to confirmation of the Plan because it 
provides for the vesting of all property in each Estate of the applicable 
Reorganized Debtor free and clear of all Liens, Claims or other encumbrances, 
unless otherwise provided in the Plan. The Plan does not provide for the Texas 
Taxing Authorities to retain the liens that secure their claims. The Texas Taxing 
Authorities object to the avoidance of their liens without an adversary 
proceeding. 

5)  The Texas Taxing Authorities object to confirmation of the Plan because it 
does not provide for when The Texas Taxing Authorities shall receive payment 
of their claim. The Texas Taxing Authorities are still entitled to post-petition pre 
Effective Date interest and post Effective Date interest at the state statutory rate 
of 1% per month and 12% per annum, respectively, to the extent that the taxes 
are not paid in full prior to the delinquency date, pursuant to 11 U.S.C. Sections 
506(b), 511 and 1129. The Texas Taxing Authorities have the right to know if 
the Debtors intend to pay their claims in installments or in one lump sum, the 
number of installments that the Debtors contemplate and when they should 
expect the first installment payment or the lump sum payment of their claims. 
The Plan does not provide any of these details. 

This objection is resolved by the inclusion of agreed 
language in ¶101 of the Confirmation Order 
acknowledging that under ¶47 of the Sale Order that  
these taxes are assumed liabilities of the Buyer under 
the APA. 
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4. Asia Earth REL Hong 
Kong, Ltd. [D.I. 1317] 

1)  GNC Japan objects to transferring assets, including intangible rights, under 
the rejected  Master Agreement (“MFA”) free and clear of GNC Japan’s rights 
and interests. GNC Japan asserts that they still have rights to use trademarks 
under the agreement.  

2)  GNC Japan objects to the Fifth Amended Plan to the extent the Debtors seek 
to cutoff GNC Japan’s rights to assert setoff and recoupment. 

3)  GNC Japan objects to assumption of the 5108 Agreement under the Fifth 
Amended Plan without payment of all appropriate cure amounts, as detailed in 
GNC Japan’s limited objection at D.I. 899.  

The Debtors have revised Article IX.F. of the Plan to 
address the objection related to setoff and 
recoupment rights. 

This objection also focuses on assumption of 
contracts in the context of a Restructuring.  The 
Debtors are in discussions with the objecting party 
and expect that this objection will be resolved 
consensually. 

5. Maxiva, S.A. de C.V. [D.I. 
1319] 

Maxiva, S.A. de C.V. reserves its rights regarding the Fifth Amended Plan, and 
proposed order confirming the Plan, and requests that the Confirmation Order 
include language that was agreed to for the Sale Order. 

The Debtors have included language substantively 
identical to that requested in ¶84 of the Confirmation 
Order. 

 

6. Automotive Rentals, Inc. 
and ARI Fleet LT [D.I. 
1320] 

1)  Automotive Rentals, Inc. (“ARI”) objects to assumption and/or assignment 
of the Lease Agreement and Other Agreement unless the Debtor cures asserted 
defaults. 

2)  ARI asserts that additional amounts may become due to ARI under the Lease 
Agreement for GNC’s failure to satisfy obligations owed to ARI thereunder. 

3)  ARI joins in and adopts the arguments filed by Rite Aid at D.I. 1314. 

4)  ARI reserves the right to amend or supplement the objection, through and 
including the effective date of proposed assumption and assignment.  

5)  ARI asserts that the claim for amounts owed and that become due is subject 
to ARI’s right of setoff and/or recoupment against any amounts owed by, or that 
may become due from ARI to GNC. 

This objection focuses on assumption of contracts in 
the context of a Restructuring.  The objecting party 
has confirmed that the closing of the Sale 
Transaction resolves this objection.  

The objecting party’s objection to the sale remains 
pending while the parties seek to resolve a cure 
dispute. 
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7. Clear Creek Independent 
School District, et. al. 
(“Certain Texas Taxing 
Entities”) [D.I. 1322] 

The Certain Texas Taxing Entities join in and incorporate the objection filed by 
the Texas Taxing Authorities [D.I. 1315]. 

1)  The Certain Texas Taxing Entities object to confirmation of the Plan because 
they assert that it fails to provide for express lien retention and fails to provide 
for the statutory interest on delinquent taxes.  

2)  The Certain Texas Taxing Entities object to confirmation of the Plan because 
they state that it provides for the vesting of all property in each Estate of the 
applicable Reorganized Debtor free and clear of liens, claims or other 
encumbrances, unless otherwise provided in the Plan. 

3)  The Certain Texas Taxing Entities assert that the Plan should expressly 
provide that the Certain Texas Taxing Entities retain their liens until all Tax 
Claims, along with applicable interest, are paid in full. 

4)  The Certain Texas Taxing Entities further object to confirmation of the Plan 
in that it does not provide for when they will receive payment of their claim. The 
Certain Texas Taxing Entities assert that they are entitled to post-petition pre 
Effective Date interest and post Effective Date interest at the state statutory rate 
of 1% per month and 12% per annum, to the extent that the taxes are not paid in 
full prior to the delinquency date. The Certain Texas Taxing Entities assert that 
they have a right to know if the Debtors intend to pay their claims in installments 
or in one lump sum, the number of installments the Debtors contemplate, and 
when the first installment or lump sum should be expected. 

This objection is resolved by the inclusion of agreed 
language in ¶101 of the Confirmation Order 
acknowledging that under ¶47 of the Sale Order that  
these taxes are assumed liabilities of the Buyer under 
the APA. 

8. Chubb Insurance [D.I. 
1339] 

Chubb Insurance objects to the Plan because they assert that it fails to address 
the fact that, in order to obtain the benefits of the Insurance Programs, the 
Debtors’ successors must remain liable for Obligations under the Insurance 
Programs. Chubb Insurance also objects to the Plan because they assert that the 
terms of the Insurances Programs cannot be altered through the Plan, and they 
assert that the Plan must provide that workers’ compensation and direct action 
claims must continue in the ordinary course. 

  

The Debtors are in discussions with the objecting 
party and expect that this objection will be resolved 
consensually. 
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9. Official Committee of 
Unsecured Creditors [D.I. 
1340] 

The Committee does not object to confirmation of the Plan as a general matter, 
but filed a reservation of rights to reserve the right to address any outstanding 
issues to the extent not appropriately addressed in the Plan and Confirmation 
Order.  

The Debtors expect that any issues will be resolved 
consensually. 

Informal Objections / Comments 

10. United States Trustee 

The United States Trustee provided various comments and questions with 
respect to the Plan and Confirmation Order. 

 

Several of the issues raised by the United States 
Trustee have been resolved through the inclusion or 
removal of language in the Plan or Confirmation 
Order.  The Debtors expect that the remaining issues 
will be resolved consensually. 

11. Mississippi Department of 
Revenue  

Requested the addition of certain language in the Confirmation Order. 

This objection is resolved by the inclusion of agreed 
language in ¶102 of the Confirmation Order. 

 

12. Barclay Damon (landlord 
counsel) 

Requested the addition of certain language in the Confirmation Order that would 
apply solely in the event of a Restructuring.. 

The Debtors believe that this objection is resolved as 
a result of the closing of the Sale Transaction. 

13. Office of the Texas 
Attorney General 
(Bankruptcy & Collections 
Division) 

Requested the addition of certain language in the Confirmation Order. This objection is resolved by the inclusion of agreed  
language in ¶100 of Confirmation Order. 

14. Ballard Spahr (landlord 
counsel) 

Requested the addition of certain language in the Confirmation Order that would 
apply solely in the event of a Restructuring. 

The Debtors believe that this objection is resolved as 
a result of the closing of the Sale Transaction. 

15. Simpson Thatcher (counsel 
for JPM, as prepetition 
FILO/term loan 
administrative agent) 

Requested the addition of certain language in the Confirmation Order. This objection is resolved by the inclusion of agreed 
language in in ¶85 of the Confirmation Order. 
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16. United States Attorney’s 
Office 

Requested the addition of certain language in the Confirmation Order. This objection is resolved by the inclusion of agreed 
language in in ¶¶ 98-99  of the Confirmation Order. 

17. Beth Weller (counsel to 
certain Local Texas Taxing 
Authorities) 

Requested the addition of certain confirmatory language in the Confirmation 
Order regarding local ad valorem taxes. 

This objection is resolved by the inclusion of agreed 
language in ¶101 of the Confirmation Order 
acknowledging that under ¶47 of the Sale Order that  
these taxes are assumed liabilities of the Buyer under 
the APA. 
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